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ACCESS AGREEMENT- S

THIS ACCESS AGREEMENT (“Agreement”) is entered into this 1ST day of
MARCH , 2005, by and between Newell Holdings Delaware, Inc. (“Newell”) and Rock

Springs Enterprises, Inc. (“Owner”).

V_VHEREAS, Owner owns property located at ' L , which is -
referred to .hclereinafter. as the “Propcrty” and is legally described as Pa_fcel Np. 2 in the Quit élaim Deed
attached as Exhibit 1, but excluding that portion of Parcel No. 2 that Rock Spﬁnés_transferred to Hans
Dietz Apartments, LLP, as recorded in the Quitélaim Deed attached as Exhibit 2; |

WHEREAS, Newell entered fnto an Adminis&ative Order _by Consent for Removal Response
Action (“Order”) with.the_ United Sfates Eﬁvironmental Protection Agency. (“U.S. EPA”) regarding the
removal _of certain surface and subsurface contamination of the Property; and |

WHEREAS, Newell desires access to the Propgrty for the purpos.e of effectqating the Order;

WHEREAS, the.envi'ronmental services to be :pérformed by New¢11 gnd Newell’s contractors
may include, among other activities, drilling, boring, excavation and other subgurface activity, éampling
and the use of heavy equipment; all bf which involve an .inherent I_isk\to the Property; and.

WHEREAS, Owﬂér understaﬁds these risk_s and desires to grant Newell and its contractors the
| right to enter its premises for the purpose of effeétuating the-Order; | | |

NOW, THEREFORE, for and in consideratic;n of the mutual covenants and conditions
contained herein and other good and yaluable'consideratibn, the receipt and sﬁfﬁc_iency ‘of which is

hereby acknowledged, Newell and Owner hereby agree as follows.

1. Grant of Access to Newell. Owner grants to Newell and its authorized agents,
contractors and subcontractors, access to and the right to enter upon the Property for the sole purpose of
effectuating the Order, which is attached to this Agreement as Exhibit 3. Owner agrees not to grant any

other party access to this Property without the prior written consent of Newell; provided,_hoWever, that’
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Newell will grant such permission, unless granting permission would compromise it ability to effectuate
the Order.

2. . Coop_ eration. Ownér"rﬁust cooperate ﬁﬁly with Newell and must take all actions
necessary to z;]low Newell to complete the Wbrk in the r:nost' expgditiops manner possiblé, at least to the
extent that Owner does not incur a cost for such cooperation or actions. Notwithstanding the limitations

"in the immediately preceding sentence, Owner must refrain from accessing or using portions. of the
Property in an;l manner that would compromise, in Newell’s judgment, Newell’é abiiity to effectuate the- -
Order; provided, however, that if U.S. EPA determines tﬁa_t Owner’s use of the Property would not

.compromise_ Newell’s ability to effectuate the Order, then Owner may access or use the property or

portions thereof, as the case may be, consistent with U.S. EPA’s determination.

/',

3. Grant of Access to U.S. EPA. Owner grants to U.S. EPA and its employees, agents,
consultants, contractors and other authorized or designated representatives access to the Property for the
sole purpose of effectuating the Order. Such access shall include access to conduct all activities

described in Paragraph 11.3 of the Order.

4. The Work. All actions that Newell must take pursuant to the Order will be referred to

throughout the rest of this Agreement as “the Wdrk.”-

5.. - Newell’s Precautions. Newell will take all reasonable precautions necessary to minimize
damage to the Property.
6. Indemnification. Owner will defend, indemnify and hold Newell harmless from and

against all suits, claims, damageé, actions, penalties, losses, costs, expenses, judgments and decrees,
. _ ]
including reasonable attorneys fees and-costs, arising from loss or injury to persons or property that has

been or may be caused by Newell, its representatives, agents or contractors while performing Work on or
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about the Property; provided, however, that NeQell will defend, indemnify end hold Owner harmless
frorﬁ and egaiﬁst all suits, c]ainis, damages, actions, penalﬁes, liabilities, lesses, costs, experises,
judgments and decrees, including reasonable attorneys fees aﬁd costs, arising from loss or injury to
pefsons or property that has been or may be caused solely by the negligence of Newell, its._

representatives, agents or contractors while performing Work on or about the Property.

7. . Subsurface Hazards. Prior to the performance of the Work, Owner must provide Newell
with the identity, description and location of all subsurface facilities at or obstructionis or improvements
to 'the Property in writing, to the extent that Owner knows or otherwise possesses this information.

. ) . ]
Newell will have no responsibility or liability to Owner for any damage erising from Owner’s failure to

accurately identify and locate such subsurface facilities, obstructions or improvements as required by the

immediately preceding sentence.

8. Data and Reports. Newell must provide to Owner upon request a summary of the results
of any inspections, sampling or other testing performed as part of the Work. At the conclusion of the

Work, Newell must provide to Owner a copy of the Final Report, including all certifications iﬁcluded in

that report, if any, regarding the removal of hazardous waste.

9. Insurapce. Newell and its employees, centractors' or agents must maintain, duﬁng the
term of this Agreement, insurance-co;/erage in the amounts shown on the Certificate of 'Insur_a‘nce,
aﬁached as Exhibit 4, /

10. Applicable Law. The.laws of the State of West Virginial will govern the rights-of the

pérties under this Agreement.
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11. Notices. Notices, letters, and other written correspondence relating to this Agreement

must be directed to the respective party as set forth below, or as modified by that party by written notice:

)
For Newell:

Andrew N. Sawula, Esq.

- Schiff Hardin LLP '
6600 Sears Tower
Chicago, IL 60606

For Owner:

Lawrence L. Manypenny, Esq.
Manypenny & Carey -
106 Court Street '
- P.O. Box 638
New Cumberland, WV 26047

N

12. Termination. The access to and right to enter the Property granted to Newell under this

Agreement will terminate upon completion of the Work unless extended in writing by Owner.

13. Reservation of Rights. By entering into this Ag_reement, neither party waivés any rights,
claims or defenses it may have against the other under the law, nor makes any admission of liability or

responsibility. , N

14. Severability. This writing constitutes the full and enfire Agreement of thé partics.
regarding the subject matter of this Agreement. .If any paragraph, part, term or provision of this
Agreement is construed 6r héld to be yoid; invalid or unenforceable by order, decree or judgment of a -
court of competent jurisdiction, the remaining paragraphs, parts, terms or provisions will not be affected

and will remain in full force and effect.
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15. Headings. The caption headings at the beginning of the paragraphs are inserted only for
the convenience of the Parties and for reference purposes. They are not intended to define, limit or have

any legal effect.

.

16.  Authority. Each party and signatory to this Agreement represents and warrants to the
other party that it has full power, authority and legal rights, and has completed all proceedings and

obtained all approvals necvessary, to executive, deliver and perform this Agreement.

17. Counterparts. This agreement may be executed in any number of counterparts and by
different pafties in separate counterparts. ‘Each counterpart, when so executed, will be deemed to be an
original and all such counterparts, when so executed, together will constitute one and the same

agreement.
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'IN WITNESS WHEREOF, the parties have caused this Agreeinentpto be executed by their duly

-authorized representative as follows:

[Owner] ' . Newell Holdings Delaware, Inc.

By:

Byf

HEIDI DI

\Title: _PRESIDENT Title:

CH2\ 1201328.1

Access agreement
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IN WITNESS WHEREOF, the parties have caused this. Agreement to be exccuted by their duly

authorized representative as follows:

\ [Owncr]- : o Newell Hdldings Delaware, Inc.

HEIDI DI

I D RN D

Title _PRESIDENT | Title:  2X . e o wg?)

CH2\ 1201328.1
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QUIT CLAIM . DEED ;

THIS DEED made this \ day of NovembeC , 1989,
by and between ROBERT DIETZ and MARIAN DIETZ his. wife, and E.
JAN ~ DiCARLO " and PRIMO DiCARLO, her hﬁsband. parties of the
first parﬁ. Grantors and ROCK SPRINGS -ENTEﬁPRISES, INC;a West
Virginia Corpofation. 205 california Avenue, Chester, West
Virginia, Gfantee. party of the second p&rt. '

° WITNESSETH: That, for and in consideration of_the

sum of One Dollaf {$1.00) and other valuable consideration,

the receipt of which hereby is acknowledged] the Grantors have |

remised, released, and forever quitted claim and by these
presents do grant, remise and release and forever QUIT CLAIM
unto the Grantees title and interest in the following described
real estate, to-wit:
PARCEL NO. ONE

ALL those certain lots or parcels of land

situate in the City of Chester, District of

Grant, County of Hancock and State of West

Virginia known as and being Lots Numbers
85, B6 and B7 of the C. A. Smith Addition

——————:} ‘Plan of Lots,which plan is of record in the

Office of the Clerk of County Commission of
Hancock County, West Virginia,in Plat Book
173 No. 1, Pages 35-1318.

055 _ ' . PARCEL NO. TWO

ALL that certain’ parcel of land situated
in the City of Chester, Grant District,
Hancock County, West Virginia and being
more fully described as beginning at the
intersection of the West line of Eighth
Street with the North line of the P.C. and
St. L. R. Right of Way and running thence
with said line South 51 degrees 06 minutes
West a distance of 419.82 feet to a point;
thence with said line North 52 degrees 32

minutes 06 seconds West a distance of 20.58
F‘”‘"‘Ti feet to a point; thence with said line

South 51 degrees 06 minutes West a distance
of 58.16 feet the Easterly line of W. S.
Rcute #30; thence with said line the
following five courses and distances;

1. North.34 degrees 09 minutes 52 seconds
West a distance of 27.16 feet to a
point. :

2, North 89 degrees 23 minutes 12 seconds
West a distance of 219.14 feet to a
point. : : )

3., North 34 degrees 09 minutes 32 seconds West
a distance of 146.90 feet to a point.

'
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4. North 38 degrees 09 minutes 20 seconds West a
distance of 214.62 feet to a point.

North 34 degrees 10 minutes 52 seconds West a
distance of 249.81 feet to the line of the
normal pool of the Ohio River;

(41}

thence with said line North 48 degrees 03
minutes 40 Seconds East a distance of
405.97 feet to dgrantors easterly line:’
thence with said line South 52 degrees 12
minutes East a distance of 91.92 feet to an
angle point in said line; thence continuing
with said line North 52 degrees 51 minutes
East a distance of 15.53 feet to the East - 3
line of Eighth Street; thence with said
line South 32 degrees 12 minutes East a
distance of 748.11 feet to the place.of

beginning; Containing in area, 9.5243
acres, more or less, but subject . to all
legal highways, right of ‘wavys, and

easements of record.

EXCEPTING AND RESERVING from Parcel No. 2 of deed of canvevance
herein: '

1. A flowage easement over certain river

frontage of lands of Tayvlor Smith and

Taylor Company to United States of America
by deed of record in the office of the

aforesaid County Commission 1in Deed Book

111, Page 135.

2. Lease conveyed to Monongahela Power
‘Company & perpetual easement by Lease dated
December 23, 1969, in Lease Book No. 14,
Page 320.

Being a part of the same property conveved
to Hans F. Dietz by deed from the Anchor
Hocking Corporation dated the 16th day of
January, 1984 and being of record 1in the
office of _the Clerk of the County
Commission of Hancock County West Virginia
in Deed Book 193 at page 207. Hans F. Diet:z
having died intestate on the 6th day of
May, 1989, leaving as his sole heirs at law
the Grantors herein.

This conveyance is made subject to all restrictions,
feservations and exceptions as seﬁ forth in prior_deeda of
record hereto.

The parties of the first part .do covenant with the
said party of second part.that they will WARRANT GENERALLY the
proﬁerty hereby conveyed. . ‘

And further the purpose of this deed is to convey all

of the interest owned by ‘the Grantors in the real estate

1

9

g
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formerly owned by the Anchor Hocking Corporation through its
merger with Taylor Smith & Tavlor Company. Therefore, the
Gfantbrs herein convey by QUITCLAIM deed any pfopert? not
itemize& above and to which the Grant6r§ herein received and
own an _interest because of and thfough said merger, and
subsequent transfer to Grantors' predecessbr in title.

WITNESS the following signatures and sea@

ROBERT DIETZ2

AN DIETZ

ﬁ, /E;g,(q/:f,uﬁ

W DiCARLO .
KMM

IMO DiCARLO )

State of waVos )
County of HWMLoCE to-wit:

1, _LQQSA.MLA_MB:&W Notary Public of
said County and State, do certify tha&l ROBERT DIETZ and MARIAN

DIETZ, his wife, whose names pre signed to the writing hereto
annexed, bearing' date the ) day of , 1989,
have this day acknowledged the same before me in my said County

and State.

Given under my hand this

1989.

Hyﬂarmission expires:
An\\‘z ?s] \hgAn-

State of LI ’
County of H\H\JLD(.K , to-wit:

: 1, L—Q!!)S DAY O s “)ﬁgi?_@}jya Notary Public of
said County and State, do certify th E. JAN DiCARLO and PRIMO
DiCARLO, her husband, whose names’ e signed. to the writing
hereto annexed, bearing date the __L%a,v of _B)_D_Q_QA‘Q_‘J_,
1989, have this day acknowledged the same before me in my said
County and State. : P .

Given under my hand this

1989..

M A . X

My Commission expires: P A
Sy 319 NOTARY PYBLIC

/ Is STATE (3 wiR? . coisgA

LAWK &0 v
: e .

x5 tere Crvtmetmd, e+ . i 1205
My Commusion Exprews asdy 3, 1004
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QUITCLAIM DEED . 7/3

THIS DEED made this 1_day of Jamiasy, 2002, by and between ROCK.

SPRINGS ENTERPRISES, INC., party of the first part, Grantor and HANS

DIETZ APARTMENTS, a Limited Liability Partnership, 205 California

Avenue, Chester, West Virginia, 26034, Grantee, party of the second part,
[

WITNESSETH: That for and in consideration of the sum of One Dolla;“

($1.00) and other valuable éomidmtion, -the receipt of which hereby is
acknowledged, the Grantor has remised, released, and forever quitted claim and by
these presents does grant, remise and release and forever QUITCLAIM UNTO
THE Grantee all title and interest in the following described real estate, to-wit:

PARCE_L ONE

ALL that certain parcel of land situated in ihe City of Chester, County of

Hancock and State of West Virginia, and being more fully described as
follows: o :

BEGINNING at an iron pin, found at the south comer of Lot 174, Plan of
Lots laid out by C. A. Smith, as recorded in Plan Book 1, Page 37, said
cormer being on the northern line of Eighth Street and the Western line of 3
16 foot alley; '

THENCE South 51 degrees 06 minutes 00 seconds, West 5138 feet to an

- iron pin, set In the southwest linc of Eighth Strect, said Eighth Street being a
50 foot right of way as shown on said Plat, but also listed as a 40 foot right
of way in the conveyance from Hans F. Dictz to Alicia Arms, a Limited
partnership, as recorded in Deed Book 203, Page 304, said iron pin being the
true place of beginning of the following described parcel;

o

THENCE with { “~uth 52 degrees 12
minutes 00 secon' . he northwestern line
of the lands fon hicago & St. Louis
Railroad, now or Z l /D "b +r, West Virginia,
THENCE 'with/ . ‘described, South 1
degrees 06 minu m pin, set;

THENCE thro irises, Inc., North 52
degrees 12 mint.... . lface of & brick wall.

THENCE parallel with said brick wall and through the lands of Rock
Springs Enterprises, Inc., North 37 degrees 48 minutes 00 scconds East
27.75 feet to the southwestern line of Eighth Street;

AR100015
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THENCE with the southwestern tine of Eighth Street, South 52 degrées 12
minutes U0 scconds East 456,48 feet to the place of beginning, comammg
0.299 acrcs, morc or less.  (As shown on Exhibit "A")

It is the intention of Rock Springs Enterpriscs, Inc., to convey a strip of land
parallel to and southwest of Eighth Street and 164 fect southwest of the
“Office Building™ of the former Taylor, Smith and Taylor Pottery, the width

~ of this parcel being 27.75fect and 0.299acres, more or less, based on the -
recorded plat of C. A. Smith subdivision which shows Eighth Street as a 50

foot right of way, or 37.75 feet and 0.408 acrcs, more or less based on
previously recorded deeds for Taylor, Smith and Taylor Pottery which note
the right of way of Eighth Strect as 40 foot.

BEING part of Parccl No. Two as conveyed to Rock Springs Enterpriscs,
Inc., 8 West Virginia Corporation by Robert Dietz and Marian Dietz, his
wife, and E. Jan DiCarlo and Primo DiCarlo, her husband, on the 1 diy of
November, 1989, and as recorded in Deed Book 213, Page 505 in the Office
of the Clerk of Hancock County, West Virginia.

EXCEPTING and reserving a parcel previously conveyed to Columbia

Gas/Mountsincer Gas.

ROCK SPRINGS ENTERPRISES, INC,, retains a right of way across the
above described parcel for ingress and egress to access the rcsldual of their

property.

EXCEPTING and reserving all rights of way, easements, cxceptions,

reservations, roads and covenants of record.

PARCEL TWO

“ALL that centain parcel of land situated in the City of Chester, County of

Hancock and State of West Virginia, and being more fully described as
follows:

BEGINNING at an iron pin, found st the south comer of Lot 174, Pian of
Lots laid out by C. A. Smith, as recorded in Plan Book 1, Page 37, said

comer being on the northem line of Eighth Street and the Western line of a-
16 foot alley; .

THENCE South 51 degrees 06 minutes 00 scconds West 51.38 feet 10 an
iron pin, set in the southwest line of Eighth Street, said Eighth Street being a
50 foot right of way as shown on said Plat, but also listed as s 40 foot right

of way in the conveyance from Hans F. Dietz to Alicia Arms, a Limited

Partnership, as recorded in Deed Book 203, Page 304;

THENCE with the southwest line of Eighth Street, South 52 degrees 12
minutes 00 seconds East 16.44 feet to an iron pin, sct at the northwestem line

of the lands now ur formerly of the Pittsburgh, Cincinnati, Chicago & St.

Louis Railroad, now the lands of the City of Chester West Virginia;

THENCE with the southwest line of the parcel hereln described, South 51
degrees 06 minutes 00 seconds West 28.52 feet to an iron pin, set, sald iron
pin being the true place of beginning of the following described parcel.

AR100016
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THENCE continuing with the common line of the parcel herein described
and the lands now or formesly of the City of Chester, South'51 degrees 06
minutes 00 seconds West 244.37 feet to an iron pin, set;

THENCE through the lands of Rock Springs Enterprises, Inc., North 300. 97
feet 1o an iron pin, set;

THENCE (hmugh the lands of Rock Spri.ngs Emzrpﬁses, Inc., South 52
dogrees 12 minutes 00 seconds East 240.69 feet to the place of beginning,
containing 0.657 acres, more or less. (As shown on "Exhibit A*)

BEING part of Parcel No, Two as conveyed to Rock Springs Entcrprises,
Inc., a West Virginia Corporation by Robert Dietz and Marian Dietz, his
wife, and E, Jan DiCarlo and Primo DiCarlo, her husband, on the 1* day of
November, 1989, and as recorded in Deed Book 213, Page 505, in the Office
of the Clerk of Hancock County, West Virginia,

EXCEPTING and reserving a parcel pn:vmusly conveyed to Columbia
Gas/Mountaineer Gas.

ROCK SPRINGS ENTERPR!SES, INC., retaing a right of way across the
above described parcel for ingress and egress to access the residual of their
property. : o :

EXCEPTING and reserving all rights of way, casements, exccpuons
restrictions, reservations, roads, and covenants of record.
!

WITNESS the following signature and seal.

ROCK SPRINGS ENTERPRISES, INC.

Bx' J.&LLL(\ Ax_)l--k\

; e ued ok
State of West Virginia,
County of Hancock, to-wit: P
1,8 f{/la 2/ .]_,l‘ 2 , 8 Notary Public of said County and
WA=

State, do certify that % -, who signed the above deed for
Rock Springs Enterprises, Inc., date the s/ _day of \Fderrveer

2002, has this day acknowlédged before me the said writing to be the act ard deed

_of said corporation..

Given under my band this /57 day of \"/U‘—f-cu.u A 2002.

Notary Public
. . . A
M_)_"Coml.mssmn expires: P N R
Ll gael A RE ) I CFnen eEn
7 ™ . RN 1T PUBLIC

L O) e ITRADEA
), e
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 DECLARATION OF CONSIDERATION _
Under penalties of finc and impﬁsonmmt as provided by law, I hereby
declare the foregoing conveyance is exempt from the excise 1ax imposed by Chapter

11, Anrticle 22 of the Code of West Virginia for the following reason: QUIT

CLAIM DEED.
l&u;l S D\ £ K\ :
Addl'GS. 20% (—'J"I(_ UTRE 1.( P
(Zb:w‘i"/ Wiy YLD
Pad

: This document prepared by Lawrence L. Manypcnny, Attorney at Law, 106
Court Street, PO Box 638, New Cumberland, WV 26047

-

et
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" PLAT OF SUBDIVISION
OF THE LANDS OF
ROCK S_PRINGS ENTERPRISES, INC.
' - CITY OF CHESTER
HANCOCK COUNTY, W
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BEST VIRS 1N IA-ONIO-PERNOYLVANIA
1818 0EAS INOEN ROAD

o 1 e fimm b

1o memas

State of West Vixqinla Couhty of Hancock, to-wit: . -
1, Eleanor Straight, cicrk of the County Commission of the County aforesaid, do hereby certify

ith the certificate of
that the foregolng writing dated February 1, 2002, and together w
acknowledgment thereto, was presented for and by ms duly admitted to record on February 4,

| Cllerner bt

Eleanoxr Straight, county(LAerk
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: BEFORE THE UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

REGION III
IN THE MATTER OF:
N . - A )
8% and Plutus Streets Pottery Site
' NewelllHorldings Delaware, Inc. : Docket No. CERC-03-2004-0255DC
Respondent ' : . ‘
Proceeding Under Sections 106(a) o ' B I. hershy remtifv thas the
and 122(a) of the Comprehensive . : FIthinis p 1rus gnd corrucs core
Environmental Response, Compen- : - of T-_"_" orizingl LDNS ) o Dt L
sation, and Liability Act of 1980, : FRen tine matzer
~as amended by the Superfund
Amendments and Reauthorization : : U@.LK
Act of 1986, 42 U.S.C. §§ 9606(a) - : Nisbney tor
and 9622(a) . U C. EPA— Regiow AT

~ ADMINISTRATIVE ORDER BY CONSENT
- FOR REMOVAL RESPONSE ACTION

The parties to this Adminjstrative Order by Consent ("Consent Order” or "Order") Newell
* Holdings Delaware, Inc. (f/k/a Anchor Hocking Corporation) (“Newell” or "Respondent”) and
the United States Environmental Protection Agency ("EPA") having agreed to the entry of this
Consent Order, it is therefore Ordered, that:

I. JURISDICTION AND GENERAL PROVISI_ONS

1.1 . This Consent Order is issued pursuant to the authority vested in the President of the
~ United States by Sections 106(a) and 122(a) of the Comprehensive Environmental
* Response. Compensation and Liability Act of 1980, as amended by the Superfund

Amendments and Reauthorization Act of 1986 ("CERCLA"), 42 U.S.C. §§ 9606(a) and ‘
9622(a); delegated to the Administrator of EPA by Executive Order No. 12580. 52 Fed.
Reg. 2923 (January 29, 1987); further delegated to the Regional Administrators of EPA,
and to the Director of the Hazardous Site Cleanup Division, EPA Region III. This
Consent Order pertains to property located at 8" Street and Phoenix Avenue, Chester,

N AR100020



8th and Plutus Streets Pottery Site, Chester, Hancock County, West Virginia:~ ) : 2
Administrative Order by Consent for Removal Response Action, EPA Docket No. CERC-03 2004-0255DC ' .

1.3

I'4

2.1

3.1

n

Hancock County, West Virginia The property will hereinafter be referred to as the “8"
and Plutus Streets Pottery Site” or "the Site", and is further described in Section III

(“F mdmgs of Fact™) below. _

The ReSpondent agreés to undertake all actions required by, and 'comply with all
requirements of, this Consent Order (the "Work"), including any modifications hereto.

The Work shall be consistent with the National Oil a.nci Hazardous Substances Pollution

Contingency Plan, as amended ("NCP"), 40 C.F.R. Part 300; and CERCLA. -

The Respondent consents to and will not contest EPA's authority or _]Ul’lSdlCthl‘l to issue
or to enforce this Consent Order.

II. STATEMENT OF PURPOSE

In entering into this Consent Order, the mutual objectives of EPA and Respondent are to
protect public health, welfare, and the’environment by conducting a removal action, as
defined in Section 101(23) of CERCLA, 42 U.S.C. § 9601(23), to abate, mitigate and/or
eliminate the release or threat of release of hazardous substances at the Site, as hereinafter
described, by: (a) excavating and removing all surface soils, sediments, and discarded
glazed ceramic shards and other debris mixed in with and/or lying near the ceramic shards
(collectively, “ceramic debris”), located at the Site that contain certain hazardous
substances; (b) arranging for the proper disposal of all such contaminated surface soils,
sediments, and debris; (c) arranging for the proper recycling of glazed ceramic shards;

(d) containing and preventing the migration of hazardous substances that will remain in
sub-surface soils at the Site after the removal action; and (e) taking measures to ensure
that residents living at the Site are not exposed to unsafe levels of such hazardous
substances at the Site during and after the removal action.

III. FINDINGS OF FACT

Respondent Newell (f/k/a Anchor Hocking Corporation) is a corporation that was
incorporated on or around September 13, 1928 in the State of Delaware. Respondent
previously owned and operated a pottery manufacturing facility (the “Facility”) at the Site
from approximately 1973 to 1982. A legal description of the Facxlity s former property
boundaries is provided in Exhibit A, attached hereto

Respondem previously manufactured ceramic pottery at the Site. The manufacture of
ceramic-based products typically includes the glazing of finished pottery. The glazing -

. process consists of applying colored minerals, mixed with various chemical oxides, to the

pottery. This process introduces several materials into the finished product, including
metals such as lead, arsenic, _antimony, barium, cadmium, cobalt, copper, nickel, and
chromium, all of which are hazardous substances. Ceramic debris, containing hazardous
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3.4

substances, was disposed of at the Slte in large piles of broken pottery shards and other
debris.

The Site comprises approximately 11 acres and is located at or around 8" Streetand -
Phoenix Avenue in the town of Chester, Hancock County, West Virginia. A map of the -
Site is attached to this Consent Order as Exhibit B. The Site is at an elevation of _
approximately 700 feet above mean sea level and is situated in the northern section of the
Ohio River flood-plain. The Site includes the Facility and areas located outside the
Facility’s perimeter fence, where hazardous substances have come to be located,
including, but not limited to, sediments of Marks Run, a tributary of the Ohio River, that
borders the Site. The Site is bordered to the northeast by residential properties, to the
southeast by commercial property and by Marks Run; to the southwest by the Jennings
Randolph Bridge and Mark’s Run, and to the northwest by the Ohio River. The gradient
from the Site to the Ohio River is approximated at over 50%. The majority of the Site is

~ occupied by the Facility. Much of the Facility and its structures are still present.

However, vandals have removed most of the electrical wiring, motors, and miscellaneous
structural components associated with the kilns and pottery furnaces. According to the
current property owner, on-Site silos still contain starting materials associated with
pottery making. The materials in the silos, were not sampled dunng the June 2003

removal assessment (see 3. 6 below).

The Facility was owned and operated by three different entities from approximately 1900
to 1982. From approximately 1900 to 1907, the Facility was operated by Taylor, Smith -
and Lee Pottery. From approximately 1907 to 1971, it was operated by Taylor, Smith and
Taylor Company, and, following a merger in or about 1973, by Anchor Hocking from
approximately 1973 to 1982. The Facility was permanently closed by Anchor Hocking in
early 1982. Anchor Hocking sold the Facility property to Hans F. Dietz in 1984. Mr.
Dietz died intestate in May, 1989, his parents, Marian and Robert Dietz, and Jan and

Primo DiCarlo inherited the Facility property. The Facility property was subsequently |
_ sold to Rock Springs Enterprises, Inc. (“Rock Springs™) in November, 1989. Current

property records show that the majority of the Site property is owned by Rock Springs,
and a small sub-parcel by Hans Dietz Apartments, LP. The former office building located
in the southeastern portion of the Site property has been converted into apartments and is
currently being used as a residence. Two garage buildings, also located in the
southeastern portion of the Site property, were used by Hans Dietz in connection with a
barge-cleaning business that he operated at the Site. According to information provided
to EPA by counsel for Rock Springs, these buildings were used for a time by an entity
who purchased Mr. Dietz’s barge-cleaning business after his death, but they are currently
not in use. There is an active natural gas well located on the southwestern portion of the
Site property. A pipeline from this well runs along the southwestern and southern
perimeter of the Site property and toward the area of the Site property where the
residences and garages are located. The well and pipeline are owned and operated by

~(G.0.W. Resources.

Ay
/
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3.5  Onor about June, 2003, EPA On-Scene Coordinator (“OSC”) Marjorie Easton performed
a removal assessment which revealed elevated levels of lead, a listed hazardous substance
as defined in Section 101 (14) of CERCLA, 42 U.S.C. § 9601 (14). During the June,
2003 assessment, OSC Easton also discovered that a small area of the Site contained -

-elevated levels of polychlorinated biphenyls (“PCBs”). PCBs are designated as a
hazardous substance under Section 102 (a) of CERCLA 42 US.C. § 9602(a) and
40 CFR Part 302.4.

3.6 During EPA’s June, 2003, assessment, 22 soil or soil/ceramic debris samples and
duplicate samples were collected from various locations within the Site boundary. The:
sample with the highest level of lead was collected near the ceramic debris piles on the
western edge of the Site. This sample revealed a lead level of 30,300 parts per million
(“ppm”). According to guidance of the Agency for Toxic Substances and Disease
Registry (‘ATSDR”), the cleanup level guideline for lead for future residential use is
400 ppm. Levels of lead contamination from the other 21 soil samples ranged from a
high of 22,300 ppm from a sample collected inside one of the buildings on-Site, to a low
of 150 ppm from a sample collected at the eastern edge of the Site.

3.7 . Prior Response Actions at the Site ) . , . S

1 (A)  OnlJanuary 27, 1998, the West Virginia Department of Environmental Protection
(“WVDEP”) investigated the Site at the request of the City of Chester. In late
1998, the WVDEDP collected a soil sample from the property. This sample data
revealed a lead level of 61,000 parts per million (ppm). This information was
forwarded to the U.S. EPA Region IIl Removal Section.

(B)  OnJanuary 21, 1999, EPA OSC Jeff Dodd, WVDEP and the Site Assessment
Technical Assistance (“SATA”) team conducted a windshield assessment of the
property based on the soil sample collected by WVDEP. The representatives -
observed the area of broken pottery shards and debris on the western side of the
Site. The WVDEDP stated that two of the buildings on-Site were being leased to
several companies for storage. No samples were collected at that time.

(C)  OnJune 8, 2001, WVDEP, Division of Waste Management, Fairmont District
' Office conducted another Site reconnaissance and sampling event at the Site.

WYVDEDP collected a total of 18 samples at various locations on the property. Ten

y of the samples were collected from the ceramic debris piles on the southwestern
and southeastern sides of the Site. Analytical results revealed lead concentrations
ranging from 688 ppm to 158,000 ppm for these samples. The eight remaining
samples were collected inside the buildings on-Site. These were analyzed for total
arsenic, barium, cadmium, chromium, selenium and asbestos. At the time, none
of these substances (other than lead) proved to be at or above West Virginia state
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3.8

3.9

3.10

removal action levels. The WVDEP referred the Site to the EPA primarily due to
elevated levels of lead present around the Facility. -

(D) On May 17, 2002, the Superﬁmd Technical Assessment and Response Team-

(“START”), working to support a Site Inspection assigned by Site Assessment
Manager (“SAM”) James Hargett, accompanied WVDEP in conducting a
windshield assessment and perimeter reconnaissance of the inactive facility.
Access gates were open or missing at the time of the visit. On the eastern end of
the property, START observed evidence such as children’s toys, near the old
facility office which is presently being used as a residence. A small portion of the
eastern section of the property is used to store empty pressurized tanks and
various machinery. This area includes two buildings leased to other companies.

The lead levels in the Site soil samples that were collected by EPA in J une, 2003,vfrom

the ceramic debris piles near Marks Run, a tributary to the Ohio River, range from a low -
of 56 ppm to a high of 30,300 ppm. Other data collected by EPA in June, 2003, indicate

that lead is present in the sediments of the runoff ditches leading into the Ohio River.

Two samples that were collected during the June, 2003, investigation indicated lead
levels of 825 ppm and 6,090 ppm from sample locations in ditch or ditch areas where
run-off flows directly to the Ohio River. The Ohio River is a major source of drinking
water downstream from the Site. It is also a major ﬁshmg and recreational waterway for
the area. In their health consultation dated August 18; 2003, the Agency for Toxic
Substances and Disease Registry (“ATSDR”) was concerned not only about the lead -
levels on Site, but also noted the possibility of PCBs getting into fish in the Ohio River.
Currently, the State of West Virginia Department of Health and Human Resources lists a
Fish Consumption Advisory-for the entire length of the Ohio River based on PCB
contamination. One grab sample collected by EPA at the Site during the June, 2003,
investigation revealed a level of 21 ppm PCB Aroclor 1260. EPA’s PCB Spill Cleanup
Policy Rule, 40 CFR § 761.125(c)(4)(v), has established a cleanup guideline of 10 ppm
for cleanup of PCBs in soils. A summary of EPA’s June, 2003, sampling data, the West
Virginia Fish Advisory, and ATSDR’s Record of Activity for the August 18, 2003, health -
consultation are attachments to the Action Memorandum, Wthh is attached hereto as
Exhlblt C _ ’

Based upon information gathered in connection with the Site, actual or threatened
releases of hazardous substances from this Site, if not addressed by implementing the
response action may present an imminent and substantial endangerment to public health.
welfare, or the environment. Lead and PCBs have various harmful effects to human

" health and the environment.

{

Lead and PCBs are listed as hazardous substances at 40 C.F.R. § 302.4.
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3.1

4.1
42

4.3

4.4

45

© 4.6

4.7

Based on the mformatxon descnbed above, in an Actxon Memorandum dated

March 12, 2004, the Director of the Hazardous Site Cleanup Division for EPA Region III
determined that a threat to public health, welfare and/or the environment exists due to the
actual or'threatened release of hazardous substances from the Site. The Division Director
has approved the use of CERCLA funds to mitigate the threats posed at this Site. This
approval is provided pursuant to EPA Delegation Number 14-2, which gives the Director
of the EPA Region III Hazardous Site Cleanup Division authority to approve CERCLA

Removal Actions.

IV. CONCLUSIONS OF LAW

The 8" and Plutus Streets Pottery Site is a "facrllty" as defined by Section 101(9) of
CERCLA,42U.S.C. § 9601(9)

. Respondent Newell Holdings Delaware, Inc. (f/k/a Anchor Hocking Corporation) is a

"person” as defined by Section 101(21) of CERCLA, 42 U.S.C. § 9601(21).

Lead and polychlorinated biphenyls (“PCBs”) are "hazardous substances. within the
meaning of Section 101(14) of CERCLA, 42 U.S.C. §9601(14), because they are listed at

40 C.F.R. §3024

_ _ S ,
"Hazardous substances," as defined in Section 101(14) of CERCLA,
42 U.S.C. § 9601(14), have been disposed of at the Site and are currently pre;ent’ there.

The presence of hazardous substances at the Site and the past, present, and/or potential
migration of hazardous substances from the Site constitutes an actual and/or threatened
"release” as defined in Section 101(22) of CERCLA, 42 U.S.C. § 9601(22).

Respondent is a "person who at the time of disposal of hazardous substance owned or »

~operated any facility at which such hazardous substances were disposed of" within the

meaning of Section 107(a)(2) of CERCLA, 42US.C. § 9_607(a)(2).

EPA has determined that Respondent is llable under Sectlon 107(a) of CERCLA,
42US.C.§ 9607(a).

- V.DETERMINATIONS

Based on the Findings of Fact and Conclusions of Law set forth above, and upon EPA's

review of information for the Administrative Record, EPA has determined that: -

5.1

The actual and/or threatened release of hazardous substances from the Site may present |
an imminent and substantial endangerment to the public health or welfare or the

env1ronment
)
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5..2

53

6.1

62

6.3

6.4 .

7.1

8.1

8.2

The Work is necessary to protect the public health and welfare and the environment.

Because there is a threat to public health or welfare or the environment, a removal action
is appropriate to abate, minimize, stabilize, mitigate or eliminate the release or threat of
release of hazardous substances at or from the Site. .

VI PARTIES-BOUND
This Consent Order shall apply to and be binding upon EPA and its agents, and upon -
Respondent and its agents, successors, and assigns. Neither a change in ownership or
corporate or partnership status of the Respondent, nor a change in ownership or control of

the Site; shall in any way alter Respondent's responsibilities under this Consent Order.

In the event that Respondent files for or is placed into bankruptcy, Respondent shall

. notify EPA within three days of such event.

The Respondent shall provide a copy of this Consent Order to all contractors,
subcontractors, supervisory personnel, laboratories and consultants retained by
Respondent to conduct any portion of the Work to be performed by Respondent pursuant
to this Consent Order. Respondent shall require in any and all contracts related to this
Site that the Work that is the subject of such contract be performed within the time and in

" the manner set forth in this Consent Order.

The undersigned representative of Respondent certifies that he or she is fully authorized
to enter into the terms of this Consent Order and to execute and legally bind Respondent
to this Consent Order.

* VII. NOTICE TO THE STATE

Notice of issuance of this Consent Order has been given to the State of West Virginia

_pursuant to Section 106(a) of CERCLA, 42 U.S.C. § 9606(a).

a

VIII. RESPONSE ACTION i’LAN DEVELOPMENT
AND IMPLEMENTATION

Respondent shall commence and complete performance of the following response action
within the time periods specified herein.
. v

Within five (5) business days of the effective date of this Consent Order, Respondent )
shall notify EPA in writing of the identity and qualifications of the contractor,
subcontractor, supervisory personnel, and other persons who will be primarily responsible
for developing the Response Action Plan ("RAP") required by this Section. Respondent
shall further notify EPA in writing of the identity and qualifications of all contractors,
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: subc,ontractors, supervisory personnel and other persons selected by Respondent who will

conduct all or any portion of the response action no less than ten (10) business days prior
to commencement of the response action to be performed by such persons. .Respondent
shall ensure that all contractors, subcontractors, supervisory personnel and/or other
persons retained to perform the response action shall meet the applicable Occupational
Safety and Health Administration ("OSHA") requirements as defined in 29 C.F.R. §
1910.120. The Respondent's selection of all contractors, subcontractors, supervisory
personnel and other persons who will perform the response action; the: Respondent's

- Project Coordinator designated pursuant to Section [X; and any replacements to any such

persons are subject to disapproval by EPA at any time. In the event of any such
disapproval by EPA, Respondent shall notify EPA within ten (10) calendar days of
receipt of such EPA disapproval of the person(s) who will replace the one(s) disapproved
by EPA. If a person's selection is disapproved by EPA, they shall not perform such
specified response action.

Responderit shall accomplish the following items:

a. Within forty-five (45) days of the effective date of this Consent Order, in order to
prevent exposure to hazardous substances by trespassers at the Facility, restrict
public access to the Facility by installing fencing around the perimeter of the
Facility wherever such fencing does not currently exist; repairing any existing "
damaged perimeter fencing, including, but not limited to, the damaged fencing on
the western side of the Facility; and repairing all damaged gates at the Facility;

b.. Within forty-five (45) days of the effective date of this Consent Order, install
warning signs and physical boundaries within the Site, including, but not limited
to, caution tape, to identify, delineate, and further restrict access to all areas of
known surface contamination, including, but not limited to, all ceramic debris;

c. In addition to the requirements of subparagraphs 8.3(a) and (b) above, install
temporary fences and/or other physical barriers to ensure that residents who live at
the Facility are protected from exposure to contamination and ongoing work
during the performance of the response action;

d. During the actions described in subparagraph 8.3(g) b'elow, arrange for the ’
~ temporary relocation of residents living at the Facility, as warranted, so that they
are not exposed to unhealthful levels of air-borne lead;

e. Conduct an extent of contamination study for the Site which will characterize the
extent of lead and PCB contaminated soils, sediments and/or debris in both on-
property and off-property areas, including the Jennings Randolph Bridge property
and the Marks Run tributary. This will include performing a detailed
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characterization of the lead contamination on Site using X-Ray Fluorescence
technology followed by confirmatory laboratory analyses with appropriate quality
control. A guideline of 400 ppm for lead will be used in accordance with ATSDR
guidance. In determining the extent of PCB contamination, a guideline of 10 ppm
-will be used in accordance with the EPA PCB spill cleanup policy rule,
40 CFR § 761.125(c)(4)(v);

f. Sample for the presence of additional contaminants associated with pottery
manufacturing, including, but not limited to, arsenic, antimony, barium, cadmium,
cobalt, copper, nickel and chromium, using XRF technology followed by
confirmatory laboratory analysis with appropriate quality control. Sample results
will be compared to the most current EPA Region III Risk-Based Concentration
(“RBC”) Table, which assigns health-based benchmarks to various potential
contaminants. The most current RBC Table (April 14, 2004) may be found at
http://www.epa.gov/reg3bhwmd/risk/human/index.htm. A copy of the most
current RBC Table is attached hereto as Exhibit D. If sample results of any
additional contaminants associated with pottery manufacturing, including, but not
limited to, arsenic, antimony, barium, cadmium, cobalt, copper nickel and
chromium, prove to be higher than ten times the RBC Table benchmarks, a
toxicological review of the data by ATSDR will be conducted in order to establish
Site-specific Removal Action Guidelines;

g. Properly excavate and remove lead-contaminated surface soils, ceramic and other .
debris that test positive for concentrations of 400 ppm or higher. Excavate and
remove PCB contaminated surface soils if they test positive for 10 ppm or higher.
Excavate and remove surface soils containing additional contaminants which
prove to be present at or above Site-specific Removal Action Guidelines;

h.  Dispose of contaminated soils and non-recyclable ceramic debris off-site in
accordance with CERCLA Section 121(d)(3), 42 U.S.C. § 9621(d)(3), and 40
C.F.R. § 300.440. Dispose of or recycle glazed ceramic shards in accordance with
CERCLA Section 121(d)(3), 42 U.S.C. § 9621(d)(3), 40 C.F.R. § 300.440,
including the relevant provisions for disposal or recycling in the Resource
Conservation and Recovery Act (“RCRA™), 42 U.S.C. §§ 6901 ef seq., and the
Toxic Substances Control Act, 15 U.S.C. §§ 2601 er seq. and its implementing
regulations;

i. Instjtute engineering controls, as necessary, to ensure that the hillsides on the
"~ southwestern and northern boundaries of the Site are stabilized and to control
‘erosion on the southwestern and northern boundaries of the Site. The degree of
engineering control implementation at the Site will be contingent upon the three -
dimensional volume of waste material contamination present at the Site which is
yet to be determined. Engineering controls will be used in lieu of excavation
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where the depth of contamination exceeds two feet, or if the total amount of
contaminated soil at the Site exceeds 5000 cubic yards;

J- Conduct post-removal sampling to determine whether the levels of lead, PCBs,
and other contaminants, as described in subparagraph 8.3(f) above, remaining in
soils at the Site, are below the EPA-approved clean up levels after completion of
the work described in subparagraph 8.3(g), above;

k. " Restore excavated area to the approximate original conditions by performing site
restoration and re-vegetation. Cover areas where contamination was removed
with clean soil, coir logs and/or matting, rip rap-or other appropriate fill materials
to prevent direct contact with soil and/or debris below the surface that may
contain lead, PCBs, or additional contaminants associated with pottery
manufacturing, at or above Removal Action Guidelines. Restoration activities
will be performed in conformance with an approved soil erosion and
sedimentation control plan. In areas where lead contamination will remain below
the surface, place a demarcation material, such as filter fabric or liner, over the
contamination prior to the placement of clean fill to prevent exposure to or
unintentional disturbance of these areas;

' L. Dispose of off-Site any contaminated water generated as a result of the above
items (e.g. equipment and sampling-related decontamination fluids) by either (1)
discharging such water in accordance with substantive National Pollution
Discharge Elimination System (“NPDES”) requirements into the Ohio River; or
(2) removing and disposing of such water off—Slte in accordance with apphcable
law and standards;

m. _ Provide site specific health and safety measures, including preparation and
implementation of a Health and Safety Plan ("HASP") for actions to be performed
at the Slte to protect the health and safety. of workers, other personnel and the
pubhc from the hazardous substances and work-related health and safety hazards
during performance of the response action specified herein. The HASP shall, as
appropriate, provide for proper decontamination of personnel and equipment,

‘ monitoring and control of off-Site migration of hazardous substances during the
performance of activities at the Site and protection of public health from exposure
to hazardous substances during the conduct of activities at the Site pursuant to this
Consent Order. The HASP shall, as appropriate, provide for a safety assessment ’
of the structural soundness of any on-Site structures that are subject to this
Consent Order. Health and safety requirements in the HASP shall be at least as
stringent as those set forth in Occupational Safety and Health Administration and
EPA requirements, including but not limited to, requirements contained in 29

a C.F.R. § 1910.120 and/or EPA Standard Operating Safety Guides (JuIy 5, 1988);
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8.4

8.5

n. Obtain a Hazardous Waste Generator Identification Number;

0. Provide for post-removal Site control activities consistent with Section 300.415

~ (k) of the NCP, 40 C.F.R. § 300.415 (k); and EPA's "Policy on Management of
Post Removal Site Control", (OSWER Directive 9360.2-02 (December 3, 1989)).
Such activities shall include, but not be limited to, arrangements with the current
Site owner and State or local governments for performance of actions that will
ensure the integrity of the work performed at the Site pursuant to this Consent
Order through operation and maintenance, actions that will continuously restrict
access to the Site, measures that will ensure that any barrier or demarcation
material placed over any contamination remaining below the surface of the Site;
as provided for in subparagraph 8.3(k) above, is not disturbed, and measures that
will ensure continuous review of monitoring data. For purposes of this paragraph,
"arrangements with State or local governments for the performance of actions"-
shall mean submitting, by agreement or otherwise, to enforceable requirements
determined by the State or local government to meet the criteria set forth in this

" paragraph, and shall include public participation and comment as required by the
State or local government and the NCP. For purposes of this paragraph,
~ “arrangements with the current Site owner” shall include implementation of

institutional controls at the Site that protect the integrity of any barrier placed over
any contamination remaining below the surface of the Site, as provided for in
subparagraph 8.3(k) above. “Institutional Controls” shall mean non-engineering
measures, usually legal controls, intended to limit human activity in such a way as
to prevent or reduce exposure to hazardous substances; : '

p. Develop and follow an expeditious schedule for implementation of the RAP..

Within forty five (45) business days of the effective date of this Consent Order,
Respondent shall submit to EPA for approval a RAP detailing the response action to be
implemented for the items specified in paragraph 8.3 above. To the extent that
information concerning the details of a particular item does not yet exist so that it can be
described in the RAP, the RAP shall set forth an expeditious schedule and plan for
submittal of RAP supplement(s) to EPA for approval, which supplement(s) shall fully
detail such items. All references to the review, approval and enforcement of the RAP
shall also be applicable to any RAP supplement(s). The RAP shall include, among other
things, a schedule for expeditious performance of the response actions required by this
Consent Order. The RAP shall be consistent with the NCP and shall be subject to »
approval by EPA according to the provisions of paragraphs 8.5 and 8.9 below.

EPA will review the RAP and notify the Respondent of EPA's approval or disapproval of
the RAP. In the event of disapproval, EPA will specify the deficiencies.in writing. The
Respondent shall respond to and correct the deficiencies identified by EPA and resubmit
the RAP to EPA ‘within thirty (30) business days of receipt of EPA disapproval or such

\
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8.6

8.7

8.8

39

- longer time as may be specified by EPA in its discretion. Exercise of EPA's discretion-
~ with respect to such period shall not be subject to the dispute resolution procedures set

forth in Section XII of this Consent Order. Approval, disapproval and/or modification by -
EPA of the subsequent RAP submlssmn shall be according to the provisions of Paragraph
8.9 below.

Within fifteen (15) business days of receipt from EPA of written approval to proceed with
implementation of the EPA-approved RAP ("written approval to proceed"), the
Respondent shall commence implementation of such RAP and complete it in accordance
with the RAP and the schedule therein. In the event EPA determines that any portion of
the response action performed is deficient, and EPA requires Respondent to correct or re-
perform such portion of the response action pursuant to this Consent Order, Respondent
shall correct or re-perform such response action or portion of the response action in
accordance with a schedule provided by EPA.

Bégirmirig thirty (30) calendar ‘days subsequent to the date of receipt of EPA approval of
the RAP and every thirty (30) calendar days thereafter, or such longer interval as may be
determined in writing by the EPA Project Coordinator designated pursuant to Section IX,

~ and until EPA advises Respondent that the Work is complete, the Respondent shall

provide EPA with a progress report for each preceding thirty-day period or if applicable,
the period specified in writing by the EPA Project Coordinator. The progress reports
shall include, at a minimum: 1) a description of the response action completed and the
actions that have been taken toward achieving compliance with this Consent Order,
including measures to prevent pollution as described in paragraph 8.3(d) above; 2) a

¢ description of all data anticipated and activities scheduled for the next 30 calendar days

or, if applicable, the period specified in writing by the EPA Project Coordinator; 3) a
description of any problems encountered or anticipated; 4) any actions taken to prevent or
mitigate such problems; 5) a schedule for completion of such actions; 6) copies of all
analytical data received during the reporting period; and 7) all modifications to the -
response action, RAP and schedule made in accordance with Section XIV of thlS Consent
Order during the reporting period.

Documents, including plans, reports, sampling results and other correspondence to be

‘submitted pursuant to this Consent Order, shall be sent by certified or overnight mail to

the EPA Project Coordinator designated pursuant to Section [X.

All reports, plans, approval letters. spemmauons SCthUlLS and attachments reqmred b)
this Consent Order are subject to EPA approval and shall be deemed incorporated into
this Consent Order upon approval by EPA. In the event that EPA approves a portion of
the RAP, report or other item required to be submitted under this Consent Order, the
approved portion shall be enforceable under this Consent Order. In the event of conflict

. between this Consent Order and any document attached hereto, incorporated in or

enforceable hereunder, the provisions of this Consent Order shall control. In the event

N
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8.10

8.11

that EPA disapproves any reqmred submission, EPA will (1) specnfy the deficiencies in
writing, and/or (2) submit its own modifications to the Respondent to accomplish the

‘Work outlined in paragraph 8.3 above. Respondent shall amend and submit to EPA a

revised submission that responds to and corrects the specified deficiencies within thirty.

~ (30) business days of receipt of EPA disapproval or such longer time as may be specified - '

by EPA in its discretion. Exercise of EPA's discretion with respect to such period shall

_ not be subject to the dispute resolution procedures set forth in Section XII of this Consent

Order. In the event that EPA submits its own modifications to the Respondent, the
Respondent is hereby required to incorporate such modifications. Any non-compliance
with EPA-approved reports, plans, specifications, schedules, attachments, or submission

- of deficient revisions following EPA disapproval, or non-compliance with an EPA-
“required modification shall be considered a failure to comply with a requirement of this .

Consent Order. Determination(s) of non-compliance will be made by EPA.

In addition to the information and documents otherwise required by this Consent Order,
Respondent shall provide to EPA, upon written request, any and all information and
documents in its possession, custody or control related to the Site including, but not
limited to, Site analytical data (including raw data); Site safety data; Site monitoring data;
operational logs; copies of all hazardous waste manifests (including copies of all '
hazardous waste manifests signed upon receipt of the hazardous wastes by a licensed
treatment, storage or disposal facility); the identity of treatment, storage and/or disposal
facilities used; the identity of transporters used; the identity of any contractors,
subcontractors and supervisory personnel used; information and documents concerning
Respondent's compliance with Quality Assurance and Quality Control requirements of
this Consent Order; information and documents relating to Respondent's efforts to secure
access; and information and documents relating to any project delays. Nothing herein

‘'shall be interpreted as limiting the mspectlon and mformatlon-gathenng authonty of EPA

under Federal law

Within sixty (60) calendar days of the date Respondent concludes it has completed
implementation of the RAP and the items identified in paragraph 8.3, Respondent shall
submit a written Final Report to EPA, subject to EPA approval described in paragraph 8.9
above. The written report shall detail the work undertaken to implement the RAP and the
items identified in paragraph 8.3, of this Consent Order, and shall be certified by
Respondent in accordance with the terms of Section XXII of this Consent Order. EPA
will review the adequacy of Respondent's implementation of the RAP and '
accomplishment of items specified in paragraph 8.3 above. EPA will notify Respondent,
in wn'ting,'of any discrepancies in the Final Report or deficiencies in the execution of the

" RAP and the items identified in paragraph 8.3 and the actions required to correct such

discrepancies or deficiencies. Within thirty (30) business days of receipt of notification

by EPA, or as otherwise specified by EPA, Respondent shall, as directed by EPA, amend

the Final Report, develop an additional plan or amend the existing RAP to address such

+ discrepancies or deficiencies. Any additional plan or amendment to the RAP will be
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8.13

8.14

8.15

9.1

.subject. to the approval procedures outlined in paragraphs 8.5 and 8.9 above. Respondent

shall perform all actions approved by EPA in a manner consistent with the NCP and all
applicable Federal laws and regulations, as required by the NCP. -

Respondent shall not handle or remove any hazardous substances from the Site except in
conformance with the terms of this Consent Order and all applicable Federal, State and
local laws and regulations, as required by the NCP. Any hazardous substance, pollutant

- or contaminant transferred for disposal off-Site as a result of this Consent Order must be

taken to a facility in accordance w1th 40 C.F.R. § 300.440 and Section 121(d)(3) of

CERCLA, 42US.C. § 9621(d)(3)

Respondent shall not commence any Work except in conformance with the terms of this
Consent Order. Respondent shall not commence implementation of the RAP developed
hereunder until receiving written EPA approval to proceed pursuant to paragraph 8.6.

Respondent shall immediately notify EPA's Project Coordinator and the National
Response Center [(800) 424-8802] and any other party required Hy law in the event of any
action or occurrence during the pendency of this Consent Order which causes or threatens
to cause an additional release of hazardous substances, pollutants or contaminants on, at
or from the Site, or which may create a danger to public health, welfare or the
environment.

In the event that EPA beheves that response action or other activities at the Site by the
Respondent are causing or may cause a release or potential release of hazardous
substances, or are a threat to public health or welfare or to the environment, EPA may, in
its discretion, immediately halt or modify such response actions or other activities to
eliminate or mitigate such actual or potential releases or threats.

IX. DESIGNATED PROJECT COORDINATORS

Respondent shall designate a Project Coordinator and shall notify EPA of such
designation no later than five (5) calendar days after the effective date of this Consent
Order. Designation of a Project Coordinator shall not relieve Respondent of its obligation
to comply with the requirements of the Consent Order. The Respondent's Project
Coordinator shall be a technical and/or managerial representative of the Respondent and
may be a contractor and/or consultant; provided, however, the Respondent's Project
Coordinator shall not be its legal representative in this ynatter. The Project Coordinator
for EPA designated pursuant to this Section and the Project Coordinator for the
Respondent shall be responsible for overseeing the Work. To the maximum extent
possible, communications between the Respondent and EPA and all documents
concerning the activities performed pursuant to the terms and conditions of this Consent
Order, including plans, reports, approvals and other correspondence shall be directed to
the Project Coordinators. :
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9.5

9.6

10.1

The Project Coordinator for EPA is:

- Dennis Matlock

On-Scene Coordinator _

U.S. Environmental Protection Agency
Removal Enforcement Section (3HW32)
401 Methodist Building :
Wheeling, West Virginia 26003

(304) 234-0284

Respondent shall have the right to change its Project Coordinator. Sucha change shall be
accomplished by notifying the EPA Project Coordinator in writing at least five (5)
calendar days prior to the change. -

EPA shall have the right to change its Project Coordinator at any time without prior
notice to Respondent. EPA's intent is to notify the Respondent as soon as practicable

~ following any such change of its Project Coordinator.

The absence of the EPA Project Coordinator from the Site shall not be cause for the

- stoppage or delay of Work except when such stoppage or delay is specifically required by |

EPA.

The EPA Project Coordinator shall have the authority to halt or modify Work or other
activities performed by Respondent at the Site in order to climinate a release or threat of
release of hazardous substances. Such direction by the EPA Project Coordinator may be
given verbally or in writing. If such direction is given verbally, the EPA Project
Coordinator will later memorialize such direction in writing.

X. QUALITY ASSURANC

The Respondent shall use quahty assurance, quallty control and chain of custody
procedures in accordance with the following documents while conducting all _sample

. collection and analysis activities required by this Consent Order:

(a) "EPA NEIC Policies and Procedures Manual” (EPA Document 330/9 78-001-R
(rensed August 1991)); :

(b) "Interim Guidelines and Specifications for Preparing Quality Assurance Project
Plans,” (QAMS-005/80 (December 1980)); and -

(c) ' "QA/QC Guidance for Removal Activities," (EPA/540/G-90/004 (April 1990)).
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11.3

‘(d) “EPA Guidance for Quélity Assurance Project Plans,” EPA QA/G-5,

~ (EPA/600/R-98/018, (February 1998));

-(e) “EPA Requirements for Quality Assurance Project Plans,” EPA QA/Ri

(EPA/240/B-01/003, (March 2001)); and

(f) = “Guidance for the Data Quality Objectlve Process ” EPA QA/G4 (EPA/GOOfR-
96/055, (August 2000)). _

‘The Respondent shall consult with EPA in planning for, and pnor to, all sampling and

analysis required by the approved RAP. The Respondent shall- Use a laboratory(s) which

‘has a documented Quality Assurance Program that eomplles with EPA guidance

document QAMS-005/80.
XI. ACCESS

As of the effective date of this Consent Order, Respdndent shall,provide to EPA and its
employees, agents,.consultants, contractors and other authorized and/or designated
representatives, for the purposes of conducting and/or overseeing the Work, access to all
property owned or controlled by Respondent wherein Work must be undertaken. Such
access shall permit EPA and its employees, agents, consultants, contractors and other
authorized and designated representatives to conduct all actxvmes described in paragraph
11.3 of t}us Consent Order. : :

To the extent that property wherein Work must be undertaken is presently owned or
controlled by parties other than the Respondent, the Respondent shall use its best efforts
to obtain Site access agreements from the present owners. Best efforts shall include, but
not be limited to, agreement to reasonable conditions for access and/or the payment of
reasonable fees. Such access agreements shall be finalized as soon as practicable but no
later than thirty (30) calendar days after receiving EPA's written approval to proceed.
Such agreements shall provide reasonable access for the Respondent and their employees,
agents, consultants, contractors and other authorized and designated representatives to
conduct the work, and for EPA and its designated representatives to conduct the activities
outlined in paragraph 11.3 below. In the event that any property owner refuses to provide
such access or access agreements are not obtained within the time designated above,
whichever occurs sooner, the Respondent shall notify EPA at that time, in writing, of all
efforts to obtain access and the circumstances of the failure to obtain such access. EPA
may then take steps to provide such access. Respondent shall reimburse the United States
for all costs incurred in obtaining access which are not inconsistent with the NCP.

In‘accordance with law and'regulation. as appfopriate, EPA and its employees, agents,

contractors, consultants and other authorized and designated representatives shall have
the authority to enter and freely move about the location where the response actions
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11.6

1.7

and/or Work is being performed at all reasonable tlmes for the purposes of inter alia:
mspectmg Work, records, operating logs and contracts related to the Site; reviewing the
progress of the Respondent in carrying out the terms of this Consent Order; conductmg
such tests as EPA deems necessary; using a camera, sound recording or other

- documentary type equipment; and verifying the data submitted to EPA by the

Respondent. The Respondent shall permit such persons to inspect and copy all records,
files, photographs, documents and other writings, including all samplmg and momtonng
data, in any way pertaining to the Work.

Respondent may make a cl,alm of busmess confidentiality for information submitted
pursuant to this Consent Order in the manner described in 40 C.F.R. § 2.203(b). Such an
assertion shall be adequately substantiated in accordance with 40 C.F.R. § 2.204(e)(4) at
the time the assertion is made. Information subject to a confidentiality claim shall be
made available to the public by EPA only in accordance with the procedures set forth in
40 C.F.R. Part 2, Subpart B. If no such claim of business confidentiality accompanies the
information when it is submitted or made available to EPA, the submitted information
may be made available to the public by EPA without further notice to Respondént.

Notwithstanding any other provision in this Order to the contrary, except for Paragraph
11.6, the Respondent may withhold records, documents, and any other forms of
information covered by any privilege or protection recognized under federal law and
applied by federal courts in actions commenced by the United States. In the event that the
Respondent withholds a document as privileged, the Respondent shall provide EPA with
the title of the document, the date of the document, the name(s) of the author(s) and
addressee(s)/recipient(s), a description of the nature of the document and identification of
the privilege asserted at the time such document is required to be provided to EPA.

No claim of confidentiality or privilege shall be made regarding any data required to be
submitted pursuant to this Consent Order including, but not limited to, sampling,
analytical, monitoring, hydrogeologic, scientific, chemical or engineering data, or
documents or information evidencing conditions at or around the Site. Nor shall such-
claims be made for analytical data; Site safety data; Site monitoring data; operational

logs; hazardous waste manifests; identities of treatment, storage and/or storage facilities
used; identities of transporters used; and/or identities of any contractors or subcontractors
used in performing work required by this Consent Order.

Notwithstanding any provision of this Consent Order, EPA retains all of its access and - ’
information-gathering authorities and rights under CERCLA and any other applicable

statute and regulation.
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12.4

12.5

13.1

XII. DISPUTE RESOLUTION

Except as provided elsewhere in this Consent Order, if the Resbondent objects to any
EPA notification of deficiency, disapproval or other EPA action taken pursuant to this
Consent Order, including billings for oversight costs, the Respondent shall notify EPA in

~ writing of its objection(s) within fourteen (14) calendar days-of recenpt of such

notification or action.

EPA and the Respondent shall have fourteen (14) calendar days from the receipt by EPA
of the notification of objection to reach agreement. If agreement cannot be reached on
any issue within this fourteen (14)-day period, EPA will provide a written statement of its
decision to the Respondent. Respondent's obligations under this Consent Order shall not
be tolled by submission of any objection for dispute resolution under this Section XII.

In order to prevail in any dispute régarding ovérsight costs, Respondent must demonstrate
that the costs have been calculated incorrectly or have been incurred in a manner '
inconsistent with the NCP,

Following resolution of the dispute, as provided by this Section XII, Respondent shall
perform the Work that was the subject of the dispute in accordance with the agreement
reached or EPA's decision. To the extent that Respondent does not prevall upon
resolution of any dispute involving contested costs, Respondent shall submit to EPA,
within fourteen (14) calendar days of receipt of such resolution, all outstanding oversight
costs determined to be owed to EPA, mcludmg any accrued mterest as specified in
paragraph 13.1 below. °

‘Notwithstanding any other provision of this Consent Order, no action or decision by EPA ‘

pursuant to this Consent Order shall give rise to any right to judicial review except as set
forth in Section 113(h) of CERCLA, 42 U.S.C. § 9613(h).

\ XIII. DELAY IN PERFORMANCE AND STIPULATED PENALTIES

For each day, or bortion thereof, that Respondent fails to comply with any requirement of
this Consent Order at the time and in-the manner set forth herein, the Respondent shall be
liable upon demand to EPA for the sums set forth below as stipulated penalties. Checks

‘shall be made payable to the "Hazardous Substance Superfund” and shall be transmitted
: ) 1] .

10!

U.S. Environmental Protection Agency, Region III
Attention: Superfund Accountmg

P.O. Box 360515

Pittsburgh, PA 15251-6515
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: . ~N . :
Payment shall be made by cashier's or certified check within thirty (30) calendar days of
receipt of demand. Interest at the rate of the current annualized treasury bill rate shall
begin to accrue on the unpaid balance at the end of the thirty day period pursuant to
Section 107(a) of CERCLA, 42 US.C. § 9607(a) A copy of the transmittal letter shall be
sent simultaneously to the EPA Project-Coordinator at the address identified in Section
IX of this Consent Order and to: EPA Region III Hearing Clerk (3RC00), 1650 Arch
Street, Philadelphia, PA 19103. :

Stipulated penalties shall accrue in the amount of one thousand dollars ($1,000) per
calendar day per violation. . Neither the accrual of nor demand for stipulated penaltxes set
forth in this Section XIII shall preclude EPA from pursuing other penalties or sanctions
available to EPA for Respondent's failure to comply with the requirements of this
Consent Order.

- XIV. FORCE MAJEURE AND NOTIFICATION OF DELAY 5

The Respondent, through its Project Coordinator, shall notify EPA of any delay or
anticipated delay in achieving compliance with any requirement of this Consent Order.
Such notification shall be made verbally as soon as possible but not later than two (2)
calendar days after Respondent becomes aware or should have become aware-of any such
delay or anticipated delay, and in writing no later than seven (7) calendar days after -
Respondent becomes aware, or should have become aware, of such delay or anticipated
delay. Such written notification shall be certified by the PrOJect Coordinator in

‘accordance with Section XXII of this Consent Order and shall fully describe the nature of

the delay, including how it may affect the Work, RAP and schedule; the actions that will
be or have been taken to mitigate, prevent and/or minimize further delay; and the
timetable according to which the future actions to mitigate, prevent and/or minimize the.
delay will be taken. The Respondent shall ensure that its Project Coordinator provides
Respondent with immediate notification of any project delays. The Respondent shall
adopt all reasonable measures to avoid and minimize such delay.

To the extent Respondent intends to claim that any delay or anticipated delay described
by Respondent in accordance with paragraph 14.1 was or will be caused by circumstances
beyond its control, Respondent shall; within fourteen (14) calendar days after Respondent
becomes aware, or should have become aware, of such delay or anticipated delay, submit
to EPA a "Notice of Force Majeure” in which Respondent fully demonstrates that the
delay was caused by circumstances bevond its control which could not have been
overcome by due diligence, the necessity of the proposed length of the delay, and that the

* Respondent took and is taking all reasonable measures to avoid and minimize delay. The

Respondent shall have the burden of proving these facts to EPA. Any "Notice of Force
Majeure" shall be certified by a responsible official of Respondent pursuant to paragraph
22.1(b) of this Consent Order.
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14.5

15.1

15.2°

Any such delay that EPA determines (1) has resulted or will result from circumstances

- beyond the control of the Respondent and (2) that could not and cannot be overcome by

due diligence on the Respondent's part, shall not be deemed to be a violation of
Respondent's obligation(s) under this Consent Order, and shall not subject Respondent to
stipulated penalties under this Consent Order for that particular delay. In such event, the
schedule affected by the delay shall be extended for a period EPA deems necessary to
complete the Work on an expedited basis, but no greater than a period equal to the delay -
directly resulting from such circumstances. Increased costs of performance of the

- requirements of this Consent Order or changed economic circumstances shall not be

considered circumstances beyond the control of the Respondent. Delay in one item or
component of Work or the RAP does not justify delay in timely achievement of other
items or components. Each delay must be separately addressed and substantiated
according to the provisions of paragraphs 14.1 and 14.2 above, provided, however, that
delays arising from the same or related events may be addressed in a single submission.

Failure of the Reépondent to comply with the notice requirements of paragraphs 14.1 and
14.2 above shall constitute a waiver of the Respondernt's right to- mvoke the benefits of
this Section with respect to that delay.

In the event that EPA and the Respondent cannot agree that any delay in compliance with
the requirements of this Consent Order has been or will be caused by circumstances

-beyond the control of the Respondent that cannot be overcome by due diligence, the .

dispute shall be resolved in accordance with the provisions of Section XII (Dlspute

. Resolution) of thls Consent Order

XV. RESERVATION OF RIGHTS

~ Except as expressly provided in this Consent Order, (1) each party reserves all rights,

claims, interests and defenses it may otherwise have, and (2) nothing herein shall prevent
EPA from seeking legal or equitable relief to enforce the terms of this Conserit Order,
including the right to seek injunctive relief and/or the imposition of statutory penalties.

As provided by this Consent Order, EPA expressly reserves its right to disapprove of
Work performed by Respondent; to halt Work being performed by Respondent if
Respondent has not complied with an approved RAP or this Consent Order, or at any
time EPA deems necessary to protect public health, welfare or the environment and to
perform such Work; to request and require hereunder that Respondent correct and/or re-
perform any and all Work disapproved by EPA; and/or to request or require that !
Respondent perform response actions in addition to those required by this Consent Order.
Further, EPA reserves the right to undertake response action at any time EPA deems
appropriate. [n the event EPA requires Respondent, and Respondent declines, to correct -

- and/or re- -perform work that has been disapproved by EPA and/or to perform response

actions in addmon to those required by this Consent Order, EPA reserves the right to
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undertake such actions and seek reimbursement of the costs incurred and/or to seek any
other appropriate relief. In addition, EPA reserves the right to undertake removal and/or
remedial actions at any time that such actions are appropriate under the NCP and to seek
reimbursement for any-costs incurred and/or take any other action authorized by law. -

EPA resérves the right to bring an action against the Respondent for recovery of all |
recoverable costs incurred by the United States related to this Consent Order which are
not reimbursed by the Respondent, as well as any other costs incurred by the United
States in connection with response actions conducted at the Site.

This Consent Order concerns certain response actions (Work described in Section VIII;
above) concerning the Site. Such response actions might not fully address all
contamination at the Site. Subsequent response actions which may be deemed necessary -
by EPA are not addressed by this Consent Order. EPA reserves all rights including,

‘without limitation, the right to institute legal action agamst Respondent and/or any other

parties in connection with the performance of any response actlons not addressed by this
Consent Order.

Nothing in this Consent Order shall limit the authority of the EPA On-Scene Coordmator
as outlined in the NCP and CERCLA.

(W - ,

XVI. OTHER CLAIMS
Nothing in this Consent Order shall constitute or be construed as a release from any
claim, cause of action or demand in law or equity against any person, firm, partnership or
corporation not bound by this Consent Order for any liability it may have relating in any
way to the generation, storage, treatment, handling, transportation, release or disposal of
any hazardous substances, hazardous wastes, pollutants or contaminants found at, taken
to, or taken from the Site.

This Consent Order does not constitute any decision on preauthorization of funds under
Section 111(a)(2) of CERCLA, 42 U.S.C. § 9611(a)(2).

By consenting to the issuance of this Consent Order, the Respondent waives any claim to

reimbursement it may have under Sections 106(b) 111 and 112 of CERCLA, 42 U.S.C.

§§9606(b) 9611 and 9612. o

¥

XVIL. OTHER LAWS

All Work shall be undertaken in accordance with the requirements of all applicablé
and/or relevant and appropriate local, State and Federal laws and regulations, as required
by the NCP. .

\e
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XVIIL. EFFECTIVE DATE AND SUBSEQUENT MODIFICATION

The effective date of this Consent Order shall be the date on which it is signed by EPA.

This Consent Order may be amended by mutual agreement of EPA and the Respondent.
Such amendments shall be in writing and shall have as their effective date the date on
which such amendments are signed by EPA. Modifications to the EPA-approved RAP
and its implementation may be made by mutual agreement of the Project Coordinators.

“Such modifications shall be memorialized in writing by the Project Coordinators.

Any reports, plans, specifications, schedules, or other submissions required by this

* Consent Order dre, upon approval by EPA, incorporated into this Consent Order. Any

non- complxance with such EPA-approved reports, plans, specifications, schedules, or
other subm15510ns shall be considered non-compliance with the requirements of this
Consent Order and will subject the Respondent to the requirements of Section XIII (Delay
in Performance and Stipulated Penalties), above. Determinations.of non-compliance W111

~ be made by EPA.

No informal advice, guidance, suggestions or comments by EPA regarding reports, plans,
specifications, schedules or other submissions by the Respondent or the requirements of
this Consent Order will be construed as relieving the Respondent of its obligation to
obtain formal approval when required by this Consent Order, and to comply with the
requirements of this Consent Order unless formally modified.

~

XIX. LIABILITY OF THE UNITED STA’fES GOVERNMENT

Neither the United States Government nor any agency thereof shall be liable for any
injuries or damages to persons or property resulting from acts or omissions of
Respondent, or of its employees, agents, servants, receivers, successors or assigns, or of -
any persons including, but not limited to, firms, corporations, subsidiaries, contractors or
consultants in carrying out the Work, nor shall the United States Government or any
agency thereof be held out as a party to any contract entered mto by Respondent in
carrying out the Work.

XX. INDEMNIFICATION AND HOLD HARMLESS

Respondent agrees to indemnify and hold harmless the United States, its agencies,

" departments, agents, officers, employees and representatives from any and all causes of

action caused by any acts or omissions of Respondent or its contractors in carrying out the
work required by this Consent Order. :
' i
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21.2

21.3

XXI. REIMBURSEMENT OF COSTS

EPA shall submit to Respondent periodic and/or a final accounting(s) of oversight costs

- incurred by the U.S. Government with respect to this Consent Order. Oversight costs

shall consist of all costs, including indirect costs, incurred by EPA, its employees, agents,
contractors, consultants and other authorized and/or designated representatives in

_ connection with EPA's oversight of the Work. : 3

-

Respondent shall, within thirty (30) calendar days of receipt of the accounting, remit a
check for the amount of those costs made payable to the "Hazardous Substance
Superfund." Interest at a rate established pursuant to Section 107(a) of CERCLA, 42
U.S.C. § 9607(a) shall begin to accrue on the unpaid balance from the day after the
expiration of the thirty-day period notwithstanding any dispute or an objection to any
portion of the costs. Checks shall specifically reference the Site and shall be transmitted
as specified in Section X1II of this Consent Order. N

In the event the Respondent disputes, pursuant to Section XII of this Consent Order,

payment of any costs identified in the accounting provided pursuant to Paragraph 21.1,

the Respondent shall establish an interest-bearing escrow account in a federally-insured
bank duly chartered in the State of West Virginia and remit to that escrow account funds
equivalent to the amount of the contested costs. The Respondent shall send to the EPA
Project Coordinator a copy of the transmittal letter and check payirg the uncontested
costs, and a copy of the correspondence that establishes and funds the escrow account,
including, but not limited to, information containing the identity of the bank and-bank
account under which the escrow account is established as well as a bank statement
showing the initial balance of the escrow account. Simultaneously with establishment of
the escrow account, the Respondent shall initiate the Dispute Resolution procedures in
Section XII of this Consent Order. If EPA prevails in the dispute, within 5 days of the
resolution of the dispute, the Respondent shall pay the sums due (with aczrued interest) to
EPA in the manner described in Section XIII of this Consent Order. If the Respondent
prevails concerning any aspect of the contested costs, the Respondent shall pay that
portion of the costs (plus associated accrued interest) for which it did not prevaxl to EPA
in the manner described in Section XIII of this Consent Order; Respondent shall be
disbursed any balance of the escrow account.

XXII. CERTIFICATION OF COMPLIANCE

(a) Unless otherwise required by the terms of this Consent Order, any notice, report,
certification, data presentation or other document submitted by Respondent under
or pursuant to this Consent Order which discusses, describes, demonstrates or

* supports any finding or makes any representation concerning Respondent's

~ compliance or non-compliance with.any requirement(s) of this Consent Order
shall be certified by the Respondent, a responsible official of the Respondent or by
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(b)

the Project Coordinator for the Respondent. The term "responsible official”
means: (i) a president, secretary, treasurer or vice-president of the corporation in
charge of a principal business function, or any other person who performs similar
policy- or decision-making functions for the corporation, or (ii) the manager of
one or more manufacturing facilities employing more than 250 persons or having
gross annual sales or expenditures exceeding $35 million (in 1987 dollars when
the consumer price index was 345.3), if authority to sign documents has been
assigned or delegated to the manager in accordance with corporate procedures. -
The responsible official of a partnership or sole propnetorsmp means the general

‘partner or the proprietor, respectively.

' The written Final Repbrt required by paragraph 8.11 of this Consent Order, any

written notification described in paragraph 12.1 of this Consent Order and any
"Notice of Force Majeure" described in paragraph 14.2 of this Consent Order shall

be certified by the Respondent or a responsible official of Respondem

22.2  The certification required by paragraph 22 1 of this Consent Order shall be in the
following form:

I certify imder penalty of law that this document and all attachments were

. prepared under my direction or supervision in accordance with a system

designed to assure that qualified personnel properly gather and evaluate
the information submitted. Based on my inquiry of the person or persons
who manage the Work at the 8" and Plutus Superfund Site, or those
persons directly responsible for gathering the information, the information

~ submitted is, to the best of my knowledge and belief, true, accurate, and

complete. | am aware that there are significant penalties for submitting
false information, including the possibility of fine and imprisonment for

" knowing v1olatxons

Signature: ‘
Name (print): SN
Title:

Submission of documents pursuant to this Consent Order, which documents Respondent
knows or should know contain materially false information. shall constitute a failure to
comply with this Consent Order and shall subject Respondent to, among other things,
stipulated penalties whether or not a responsible official of Respondent has certified the
document. |

AR100043



8th and Plutus Streets Pottery Site, Chester, Hancock County, West Virginia: ' o . : 25
Administrative Order by Consent for Removal Response Action, EPA Docket No. CERC-03-2004-0255DC

232

233

"~
W

23.1-

24.1

XXIII. SHIPMENT OF HAZARDOUS SUBSTA'N(,;ES. '

Respondent shall, prior.to any off-Site shipment of hazardous substances from the Site to
an out-of-state waste management facility, provide written notification to the state
environmental agency in the receiving state and to EPA's Project Coordinator of such
shipment of hazardous substances. However, the notification to EPA of shipments shall
not apply to any such off-site shipments when the total volume of all such shipments will
not exceed ten (10) cubic yards. Notifications to States in those circumstances shall be

- governed by applicable state law

The notification required by paragraph 23.1 shall be in writing and shall include the

following information, where available: (1) the name and location of the facility to which

the hazardous substances are to be shipped; (2) the type and quantity of the hazardous
substances to be shipped; (3) the expected schedule for the shipment of the hazardous
substances; and (4) the method of transportation of the hazardous substances.
Respondent shall notify the receiving state of major changes in the shipment plan, such as
a decision to ship the hazardous substances to another facility within the same state or to
a facility in another state. :

The identity of the receiving facility and state will be determined by Respondent.
Respondent shall provide all relevant information, including information required by
paragraph 23.1, above, relating to the off-site shipments as soon as practicable but no

later than one (1) business day before the hazardous substances are actually shipped.

XXI,V. RECORD RETENTION -

Respondent shall preserve all documents and information relating to the Work performed
under this Consent Order, or relating to the hazardous substances found at or released
from the Site, for six (6) years following completion of the response action required by
this Consent Order. In addition, Respondent shall also retain, as appropriate, monthly
reports on analytical services pursuant to OSWER Directive No. 9240.0-2B, "Extending .
the Tracking of Analytical Services to Potentially Responsible Party-Lead Superfund
Sites," (July 6, 1992). At the end of this six year period and thirty (30) days before any
document or information is destroyed, Respondent shall notify EPA that such documents
and information are available to EPA for inspection, and upon request, shall provide the
originals or copies of such documents and information to EPA. :
_ ¢

XXV. POST REMOVAL SITE CONTROL

Respondent agrees to maintain the integrity of the response action pursuant to the
arrangement proposed in paragraph 8.3 (o) and approved by EPA pursuant to paxagraph
8.9, above.

’
\
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26.1
26.2

26.3

264

27.1

XXVI. DEFINITIONS

"Business days as used in this Order shall mean every day of the week except Saturdays
Sundays and federal hohdays

"Calendar days as used in this Order shall mean every day of the week mcludmg
Saturdays, Sundays and federal holxdays

"Days" as used herein shall mean calenda: days" unless s.peciﬁed otherwise.
All terms not defined herein shall have the meanings set forth in CERCLA and the NCP.
XXVIL. NOTICE OF COMPLETION

When EPA determines, after EPA's review and approval of the Final Report required
pursuant to paragraph 8.11 of this Consent Order, that all response action specified in
Section VIII of this Consent Order has been fully performed, and upon receipt of costs
and penalties assessed by EPA, with the exception of any continuing obligations required
by this Consent Order, including those requirements specified in Sections XV
("Reservation of Rights"), XVI ("Other Claims"), XIX ("Liability of the United States"),
XX ("Indemnification and Hold Harmless"), XXIV ("Record Retention") and XXV ("Post
Removal Site Control"), EPA will provide a notice of completion to the Respondent.
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. FOR RESPONDENT:

" [Signaturef

Please Type the Following:

_Nmna'Déle L. Matschullat

Title: Vice-President . o,

Address: Newell Rubbermaid Inc.
10B Glenlake Parkway, Suite 600 .
~Atlanta, GA 30328 ' .
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FOR EPA:

é&&-— ol 9)z0/oY

ABRAHAM FERDAS o Date
Director, Hazardous Site Cleanup Division

U.S. Environmental Protection Agency

Region III '
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Attachments: Exhibit A — Legal Description of Former Pottery Manufacturing F acxhry

Exhibit B — Site Map
Exhibit C — March 12, 2004, Action Memorandum (with attachments)

Exhibit D — EPA Region III Risk-Based Concentration (“RBC”) Table
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Btate of .West Virginia COunt of Hancock to-wit:
% .Wilma J. Boring g % Clérk of l1[.he County Comnission ot the County aforoaaid,
d

hereby certify that the fore%oing writing dated  January 12, joBh
{ @gnd together with the certificate of acknowledgment thereto, was presented
for and by me duly admitted to record ____ Januapy 2l, 1981 st 1S5 Dl

Fjgﬁa 5.7‘%01'%, County Clerk

THIS DEED, made this 16thoday of'danuary,;in'the Yéar-?#_our _--r-

Lord One Thousard Nine Hundred and Eighty-four (l984l, by end
between ANCHOn POCKING CORPORATION" as successor by herger to ‘the
r';‘“"{j Taylor, smith and Taylor Company, a Delaware cOrporation. party
of the first part, arid HANS F. DIETZ, a singie person, whose tax
f. mailing address is 205 California Avenue; Chester, West Virglnia,
Iparty of the second part.

WITNESSETH: That for and in consideration of the sum of One
($1.00) Dollar and other good and valuable consxderation, the -
\jreceipt of which is hereby acknowledged. the said party of the
first part doth grant unto the said party of the second part the

Following described property, that is to say:

PARCEL NO. ONE:

Faten Sk s —

All those certain lots or parcels of land situate in

the City of Chester, District of Grant, County of Ean-
cock and State of West Virginia known as and being Lots
Numbers 85, 86, 87, 165, 166, 167, 168, 169, 170, 171,
172, 173, 174, 175, 176, 177, 178, 179, 180, 181, 1ge2,
183, 184, 185, 186 and 187 of the C. A. Smith Additmn
“to Chester, 4lso.known as the South Side D d Company
Plan of Lots, which plan is of record™in tht Office. i -
of the Clerk of County Commission of Hancock County,
West Virginia in Plat Book No. 1,-Pages 35-38.

I

TR e e
j e

w

e

LA
B H

PARCEL NO. TWO'

All that certain parcel of land situated in the City of
Chester, Grant District, Hancock County, West Virginia
and being more fully described as beginning at the inter- -
section of the West line of Eighth Street with the North
line of the P.C. and St. L. R. Right of Way and running -
thence with said line South 51° 06' West a distance of
419.82 feet to a point; thence with said line North 52°
32' 06" West a distance of 20.58 feet to a point; thence
with said line South 51° 06' tiest a distance of 58.16
feet the-Easterly line of U.S. Route -#30; thence with
said line the following five courses-and distances;
1. Worth 34° 09'-52“_West a distance of 27.16 feet
to a point. .
2. North 89° 23' 12" ilest a distance of 219.14
feet to a point. -
3. North 34° 09' 52" % est a distance of 146.90
' feet to a point. Lo
‘4. North 38° 10' 20* keat a dxstance of 214.62,
feet to a point.
5. North 34° 09' 52" Vest a  distance of 249.81
' feet to the line of the normal pool of the
R Ohio River; '
offmm e —thpnce*with*said-line~rurth*48‘“03‘m46”—Eaﬂt~a &iatanee
poain= -0 £4.405..97. . feet. tgvgr tor's easterly line; thence.with
. JORDAN & MANYFENNY { said line South 52° ﬂﬁ"é‘t“&’ distancte-of—91.92-feet .. _ .|

Ty

o
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to an angle point in said line; thence continuing with
said line North 52° 51' East a distance of 15.53 feet to
the East line of Eighth Street; thence with said line -
South 52° 12' East a distance of 748.11 feet to the
place of beginning; Containing in area, 9.5243 acres,-
more or less, but subject to all legal highways, right
of ways, and easements of record. "

EXCEPTING AND RESERVING from Parcel No. 2 of deed of
conveyance hereinz ' DA .

1. A flowage easement over certailn river
frontage of ‘lands of Taylor Smith and
- Taylor Company to United States of America
by deed of record in the office of the afore~ .
said County Commission in Deed- Book 111, Page
35,

2. Lease conveyed to Monongahela Power
Company a perpetual easement by Lease dated
December 23, 1969, in Lease Book MNo. 14,

~ Page 320. _ _

THE FOLLOWING EXCEPTIONS apply to Parcel No. 1 and
Parcel No. 2 of deed of conveyance herein:

1.. Deed Book No. 53, Page 118, Deed Book No.
60, Page 82, Lease Record 1, Page 83, Deed Book lo. 55,
Page 379, Lease Book No. 5, Page 71, Lease Book No. 9,
Page 483, Lease Book No. 10, Page.138-are a number of
utility right of ways conveyed by C. A. Smith and
Taylor Smith and Taylor Company that generally describes
the lands over which the right of ways are taken. They
could apply to a part or all of anyone of the above
described lots or tract.

2., Deed Book No. 176, Page 710 Deed Book No.

158, Page 641 and Deed Book No. 156, Page 657 are three
conveyances to the State of West Virginia fér road and-

bridge construction.

3. Any and all right of ways including but not
limited to railroad, motor vehicle, utility, sewer and
water lines being recorded and unrecorded

A AR R TP Vete T el Lt S S e

Deed References:
PARCEL NO. ONE: .

Lot No. 85 =~ Deed Book No. 34, Page 104

Lot No. 86 =~ Deed Book No. 67, Page 80

Lot No. 87 - . Deed Book No. 64, Page 388

Lots Nos. 165, 166, 167, 168 and 169 < ‘Deed
. Book No. 65, Page 430 o '

Lot No. 170, - Deed Book No. 65, Page 429

Lot No. 171 - Deed Book No. 65, Page 224

Lots Nos. 172 and 173 - Deed Book 65, Page 181
Lot No. 174 - Deed Book No. 59, Page 104

.Lots Nos. 175, 176, 177, 178, 179, 180, 181, 182,
183, 184, 185 and 186 - Deed Book 60, Page 433
Lot No. 187 - Deed Book No. 67, Page 111.

Etpl g By - ST S T T

e ———— -
b 3 e

CET

PARCEL NO, TWO:

9. 5243 acres, more or less - Deed Book 24, Page 296
. ' Deed Book 60, Face 431 '

LAW OFFICES

JORDAN & MANYPENNY The Grantor herein also refers to the recital of merger
e L_H_;_ . _Lof The Taylor Smith and~Taylor Company with anhor Hocking- or -

- g et g i, r——'-——-cr._.-or-—--q—‘—-

T M,H Y R
i ' uﬁf;fwh?‘i,iﬂ%f*qk" % —_—

A, T"”’"

AR100052




oration as found in 2Ar tlcle of Incorporatlon Book Mo. 19, Page
136 and recorded November 19, 1982.

And the said party of the first part does covenant with the

said party of the second part that it will ! WARRANT GENEFALLY

tiie property hereby convcyed

And further the purpose of this decd is to convey all of
the interest owned in the real estate of thé Grahtor resulting:
‘rom its meraer w1th Thc Taylor Smlth and Taylor Cornany
Therefore the Grantor hcr01n convevs by GUIT CLAI: dced any proo-
crty not itemized above and to which the: Grantor lerein recelvcd
and st111 owns an 1nte1cst because of and tnrougb itc merger with
the Tavlor Smith and Taylor Companv.

In Witncslehercof, the said Anchor_nécking Corvoration, as
stuccessor by Merger to The Taylbr, Smith and Taylior Cowpany of
Chester, west Virainia} by order.of 1tq Board of Dlroctors, ﬁath

caused its coxpoxate name to bc bcreunLo subscrlbcd [oRY

lts\lcn’WvﬁthE TTreasiey aad its

corporate scal to be hercurto affixed this '3 day of _fauory
1934. . P

ALCHIOR. HIOCKING COFDPORATION, &t
successor bv Mcroer tc The
Tayles, Srmith and Tavioc: .
" Cempen’ of Chester, " ez
" giria, a Delawarc Corporx:-..u

Ly

Its Vice Urosident L Uveasiprer

LY T I R A e NS N S AN PRI e

Acknowledgrent-Corporation

State of hino
County of juiriin?y’ m to-wit:

_ I, Cip oo U Pasy , a Motary Public of the said

j" cunty and State, do certify that ', [, linvley, 11°

\10 signed the writing above hearina date the leth day of

i January, 1984, for Anchor Hocking Corpoxatxo“, 48 SUCCCSS0or by
ﬂcroer to the Taylor Smith ard Tavlor Company, a Belaware Corpora-

tlon,‘has this day in my said Courty, beforec me, acknowledged the

|isdmo to bc the act and deed of thc said Corporation.

ST Y v i o g A Be v b s

N’uwoumu &ji o ~Wclver tnder my. aﬂd tbls ;il;
T "'%&“*v f_ -’#~ _a
IR Lommlao-on cupl clt. T

L
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UNITED STATES ENV]RONMENT AL PROTECT ION AGENCY

,;o““:.;""o. | . REGION I | S
F S | 1650 Arch Street .
%M (3‘«’ | | Philadelphia, PA 191032029
MAR 12 2094

SUBJECT:' Request for a Removal Action
8t and Plutus Streets Pottery Site _ -
8% Street and Phoenix Avenue o
Chester, Hancock County, West Vu'gxma _

°37'3.76" 80° 33'30.73" West,

kSt Eprdinator (0SC)

emoval Response Section (3HS31)

FROM:

TO: - Abraham Ferdas, Director
~ Hazardous Site Cleanup Division (3HS00)

L PURPOSE

This Action Memorandum is to request funds for a Time Critical Removal Action, pursuant to
Section 104 of the Comprehensive Environmental Response, Compensation and Liability Act
(“CERCLA™), 42 U.S.C. § 9601 et seq., as amended, at the 8 and Plutus Streets Pottery Site
(“Site”) in Chester, Hancock County, West Virginia. An assessment performed at the Site in
June, 2003 revealed conditions that meet the criteria for a Removal Action set forth in 40 CFR
Part 300.415 of the National Oil and Hazardous Substances Pollution Contingency Plan (“NCP”).
The results of the June, 2003 site assessment showed elevated levels of lead and the presence of
polychlorinated biphenyls (“PCBs™), both CERCLA listed hazardous substances, in Site soils and
are further described in Section III of this Action Memorandum. As a result of Site conditions, an
immediate Removal Action under CERCLA is required to mitigate a release or threat of release
of hazardous substances at the Site. The work will be performed by the Environmental Protection
Agency (“EPA™) pursuant to CERCLA and the NCP. The Removal Action is anhcnpated to .
require less than $2,000,000 and less than 12 months to complete.

. SITE Co_m__)_moNs AND BACKGRQI_IN__D_.
A. Site Description
1. Physical Location

The Site is located at 8" Street and Phoenix Avenue in the town of Chester, Hancock County,
West Virginia, The Site is at an elevation of approximately 700 feet above mean sea level. The
Site is situated in the porthern section of the Ohio River flood-plain. The Site is the location of a
large defunct pottery manufacturing facility and includes areas located outside the facility’s
perimeter fence. The Site is bordered to the northeast by residential properties, including the
Alicia Arms Apartments and Hans Dietz Apartments, to the southeast by commercial property and -
by Marks Run, a tributary to the Ohio River, to the southwest by the Jennings Randolph Bridge, -

‘AR100057
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and to the northwest by the Ohio Rlvcr The gradxent from the Site to the Ohio R1ver is
approximated at over 50%. _

2. Site History

- Approximately 11 acres of the Site was a pottery manufacturing facility that was owned and
operated from 1900 to 1982 by three different entities. From 1900 to 1907, the facility was
operated by Taylor, Smith and Lee Pottery. From 1907 to 1971, it was operated by Taylor, Smith
and Taylor Company and, following a merger in 1971, by Anchor Hocking Corporation (“Anchor
Hocking™) from 1971 to 1982. The facility was permanently closed by Anchor Hocking in early
1982. - Anchor Hocking sold the property to Hans Dietz in 1984, Mr. Dietz died in May of 1989, -
and willed the property to his parents, Marian and Robert Dietz, and to Jan and Primo Dicarlo.
The property was subsequently sold to Rock Spring Enterprises, Inc. in November of 1989.
Currently, property records show that the majority of the property is owned by Rock Spnng
Enterprises, Inc., and a small sub—parcel by Hans Dietz Apartments, LP.

- The prior manufacturing operations at the Site included the basic steps in the manufacture of
ceramic-based products, mostly ceramic dinnerware. Some of the starting materials used
included ball clay, fire clay, slip clay, flint, talcum and feldspar. None of these products are listed
as hazardous substances. However, one of the steps involved in pottery manufacturing was the
glazing of the finished pottery. This glazing process consisted of applying colored minerals

- mixed with various chemical oxides to the pottery. This process introduced several materials into
the finished product, which included metals such as lead, arsenic, antimony, banum, cadmium,
cobalt, copper, nickel and chromium. The glaze was used to coat the pottery prior to it being fired
at a high temperature. Some of the metals llsted above are identified as hazardous substances
(e.g., lead and arsenic).

3. Site Characteristics 8 ’

The majority of the Site is occupied by the defunct pottery manufacturing facility. Practically all
of the original facility and its structures are still intact. Vandals bave removed most of the
electrical wiring, motors, and miscellaneous structural components associated with the kilns and
pottery furnaces. According to the property owners, the silos still contain starting materials
associated with pottery making. The materials in the silos, which based on available information \
are believed to be non-hazardous starting materials, were not sampled during the June, 2003
removal assessment. This assumption will be verified during the removal phase. There are two
modern warchouses on the Site, as well as an office building. The office building is currently
. rented and occupied as a residence. Near the center of the property, there are several electric

. transformers that are staged d1rectly on the ground. Trace amounts of PCBs were found in soils in
the vicinity of the transformers, however, the highest concentration during the sampling event
came from a sample collected at location SS-23, which is located along the northeastern riverside
boundary of the site. The Site also has an abandoned gas well located on the southeast side. The
abandoned well is located next to a ceramic debris pile. The Site is served with electricity and the
local municipal public water service. Although parts of the Site are fenced, most of the Site is
readily accessible to trespassers, and the fence is easily breached. Besides the vandalism
mentioned above, evidence of human trespass includes graffiti on buildings and other structur®s.
Photos document the presence of graffiti on the inside and outside of the facility. At the Jennings

t
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Randolf Bridge located on the southwestern side of the Slte and across from a breach in the Slte s
fence, graffiti was also observed A tear in the Site fence was observed near the bridge.

4. Release or Threat of Reléase of a Hazardous Substance, Pollutant or -
~ Contaminant

A removal assessment performed by On-Scene Coordinator (“OSC”) Marjorie Easton in June,
2003, revealed elevated levels of lead, a listed hazardous substance as defined in Section 101 (14)
of CERCLA, 42 U.S.C. § 9601 (14). During the June assessment, 22 sojil samples, plus the
required duplicate samples, were collected from various locations within the Site boundary The
sample with the highest amount of lead was sample number SS05 collected near the ceramic
waste piles on the western edge of the Site. This sample revealed a lead level of 30,300 ppm.
Levels of lead contamination from the other 21 soil samples ranged from a high of 22,300 ppm
from a sample collected inside one of the buildings on-site, to a low of 150 ppm from a sample
collected at the eastern edge of the Site. Based on sampling of the pottery waste in June, 2003, it
was determined that one of the main contributors of the lead contamination present at this site is
from the deposits of pottery shards and glazed materials located within the debris piles throughout
the site. Due to the lack of homogeneity of the piles and lack of knowledge of the exact depth of
the pilw, the cubic yardage of the contaminated lead piles has not yet been determined. Since the
site is easily accessed by breaching the fence or entering the Site where the fence is missing, the
contamination may be spread by trespassers. The office building located on the northwest portion
of the Site is being used as a residence, and people living in the building may come into direct
exposure with the contaminated soils or debris piles. This may occur if trespassers walk through

- areas of site where the contaminated pilesare uncovered and exposed to the elements.

Also discovered during the sampling assessment was a small area containing elevated levels of
Polychlorinated biphenyls. PCBs are toxic and persistent. PCBs can enter the body through the
lungs, gastrointestinal tract, and skin, and can circulate throughout the body and can be stored in
the fatty tissue. PCBs may cause reproductive effect and developmental toxicity to humans, In
addition, PCBs are absorbed and stored in the fatty tissue of higher organisms as they
bioaccumulate up the food chain through invertebrates, fish, and mammals. This ultimately
results in human exposure though consumption of PCB-containing food sources. While some of
the PCB contamination on the interior of the Site may be from abandoned transformers, the
highest concentration of PCBs was discovered at sample number $523 along t the northeast comer
on the bank of the Ohio River. The leve] of PCBs at this location was 21 | ppm. The source of this
PCB contamination is unknown. PCBs are designated as a hazardous substance under Section
102 (a) of CERCLA and 40 CFR Part 302.4. While the areas which contained PCBs are heavily
overgmwn with vegetation, humans or animals may come in contact with PCBs at the Site.

5. National Priority List Status
The Site is not on the National Priorities List (“NPL”), nor is the Site proposed for the NPL.
Based upon the sampling performed by the EPA during the removal assessment, the complenon of -

actions proposed in this Action Memorandum should prevent any further spread of Gontamination
and exposure to public health.

AR100059



\

6. Maps, Pictures, and Other Graphic Representatipn

A general Site Location Map and a Sample Location Map of the soils and contaminants of
concern are included as Attachment 2. Photographs of the Site are included as Attachment 3.

B. Other Actions to Date '

1. Previous Actions

On January 27, 1998, the West Virginia Department of the Environmental Protection (“WVDEP”)
investigated the site as requested by the City of Chester. In late 1998, the WVDEP collected a soil
sample from the property. This sample data revealed a lead level of 61,000 parts per million
(ppm). This information was forwarded to the U. S. EPA Region Il Removal Section.

On January 21, 1999, EPA OSC Jeff Dodd, WVDEP and Site Assessment Technical Assistance |
(“SATA™) team conducted a windshield assessment of the property based on the soil sample
collected by WVDEP. The representatives observed the area of broken pottery shards and debris
on the western side of the site. WVDEP stated that two of the buildings on site were being leased
to companies for storage. No samples were collected at that time. |

‘On June 8, 2001, WVDEP, Division of Waste Management, Fairmont District Office conducted
another Site reconnaissance and sampling event at the Site. WVDEP obtained permission from
Mr. Robert Dietz, a representative of Rock Spring Enterprises, Inc., which was thought be the sole
owner of the pottery facility by WVDEP. The WVDEP collected a total of 18 samples at various
locations on the property. Ten of the samples were collected from the waste ceramic debris piles
on the southwestern and southeastern sides of the Site. Analytical results revealed lead
concentrations ranging from 688 ppm to 158,000 ppm for these samples. The eight remaining

. samples were collected inside the buildings on site. These were analyzed for total arsenic,

- barium, cadmium, chromium, selenium and asbestos. At the time, none of these substances (other -
than lead) proved to be at or above West Virginia state removal action levels. Asbestos was found
in pipe insulation collected inside the building. The WVDEP referred the Site to the EPA
primarily due to the elevated levels of lead present around the facility.

On May 17, 2002, the Superfund Technical Assessment and Response Team (“START”), working
to support a Site Inspection assigned by Site Assessment Manager (“SAM”) James Hargctt,
accompanied the WVDEP in conducting a wmdshxeld assessment and perimeter reconnaissance
of the inactive facility. Access gates were open or missing at the time of the visit. On the eastern
end of the property, START observed evidence such as children’s toys, near the old facility office
which is presently being used as a residence. A small portion of the eastern section of the
property is used to store empty pressurized tanks and various machinery. ThlS area includes two
buildings leased to other companies.

Following the assessment, START informed SAM Hargett of the findings. SAM Hargett
informed OSC Marjorie Easton, who had been assigned to tepIace OSC Jeff Dodd. OSC Easton
determmed that additional sampl;ng was required.
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C. State and'Local Authorities’ R’oles

The WVDEP has played a very active role in connection with the Site, The WVDEP performed
~ the first two sampling assessments that identified the presence of hazardous substances on the

~ Site, and WVDEP inspectors have been present at subsequent assessments. The WVDEP
provided the OSC with resuits of the assessments. On subsequent EPA assessments of the Site,
the WVDEP was on-site and assisted with background information..

The WVDEP informed EPA that they do not have the financial resources available at this time to
perform an environmental cleanup :

The Mayor of Chester, Mr. Ken Morris, also contacted the EPA via e-mail and telephone as well
as the West Virginia Governor’s Office conceming the Site. The City of Chester lacks the -
funding available to mitigate the threat of release of hazardous substances from this site.

Mr. Morris has expressed concern that the site is easily accessible to loca.l youth.

The EPA OSC will continue to update the state and local community concemmg any actions at
the Site. They will be included in all planning regarding the actions EPA may take at the Site that
may include health and safety matters related to the Site.

‘I0.  THREATS TO PUBLIC HEALTH OR WELFARE OR THE ENVIRONMENT

Part 300.415 of the National Qil and Hazardous Substances Contingency Plan (“NCP”) lists the
factors to be considered in determining the appropriateness of a Removal Action. Paragraphs (b)
(2), (i), (ii), (iv), (v), and (vii) of Part 300.415 directly apply as follows to conditions as they exist
 at the 8" and Plutus Streets Pottery Site.

Part 300.415(b)}2X1) . “Actual or potential exposure to rgearby human populations, animals or the
.| food chain from hazardous substances or pollutants or contaminants”
Lead is the major contaminant of concern that has been identified at this.location. However, a
grab sample of soil also identified some PCB contamination. The Site is located in a residential
area of Chester, WV, and borders the Ohio River. Based on the current conditions at the Site and
the results of the analytical data, there exists a threat to public health and the environment. The
analytical results have indicated that lead in the Site soils exists in amounts detrimental to human . .
population and to the envnronment. One buxldmg located on-site is being used as a resxdence -
There is a school located less than 1200 feet from the ceramic debris pilé where the lead _
contamination has been identified. There is evidence of trespassers in the form of grafﬁu on
buildings on the Site. While a fence exists around some portions of the Site, access isnot -
restricted. On various occasions, during windshield assessments by WVDEP and EPA, gates have
been found to be either missing or open. Numerous runoff ditches are present on the northern
portion of the site. These flow into the Ohio River and could potentially contaminate the food
- chain. Lead from runoff poses a serious threat to the aguatic food chain.

Part 300.41 5(b)(2)(11) _ Actual or potential contamination of drinking water supplies or
' e sensitive ecosysrems. "’
N5
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There are no residential wells in the immediate area of the Site. However, recent data indicates
lead is present in the sediments of the runoff ditches leading into the Ohio River.. The Ohio River
is a major source of drinking water downstream from the Site. It is also a major fishing and
recreational waterway for the area. In their health consultation dated August 18,2003
(Attachment 4), the Agency for Toxic Substances and Disease Registry (*“ATSDR™) was
concerned not only about the lead levels on Site, but also about the possibility of Lead and PCBs
getting into fish in the Ohio River.- Currently the State of West Virginia Department of Health
and Human Resources lists a Fish Consumption Advisory (Attachment 5) for the entire length of
the Ohio River based on PCB Contamination. One grab sample of PCB on the Site revealeda

* level of 21 ppm PCB Aroclor 1260. ' ,

Site contaminants present the threat of migration into the waterways during précipitaﬁon and
storm events. The lead levels in the Site soils on the ceramic debris piles near Marks Run, a
tributary to the Ohio River, range from a low of 56 ppm to & high of 30,300 ppm.

Part 300.415(b)(2)(iv) “High levels of hazardous substances or pollutant or contaminants
in soils Iargely ar or near the surface, that may migrate.”

Analyucal results from the June, 2003 samplmg event revealed high levels of lead, up to 30,300
ppm in the surface soils adjacent to the ceramic debris piles on site. Some of the areas on the Site
are vegetated. However, the areas in which the ceramic piles are located are not vegetated.
Heavy rain presents the threat of migration for this pollutant to the nearby Marks Run and thus the
Ohio River. Numerous runoff ditches were observed by the OSC during the June, 2003 samplmg
event.
Part 300.415(b)(2)}(v) “Weather conditions that may cause hazardous substances or

., pollutants or cantaminants to migrate or be released”

Many of the ceramic debris piles are fully exposed to the open atmosphere therefore allowing
precipitation to contact them directly. The gradient from the Site to the Ohio River is

. approximated at over 50%. Precipitation that contacts the pll&ﬂ drams to both Marks Run and, in
some arws, directly to the Ohio River.

Part 300.415(b)(2)(vii) “The availability of other appropriate federal or state response
: mechanisms to respond to the release.”

The WVDEP has requested that the EPA take the necessary actions to mitigate the threats posed
by the release and threat of release of hazardous substances at the Site. The WVDEP does not
currently possess the financial resources to perform a cleanup at this time.

IV. ENDANGERMENT DETERMINATION

Based upon information gathered in connection with the Site, actual or threatened releases of
hazardous substances from this Site, if not addressed by implementing the response action
selected in this Action Memorandum, may present an imminent and substantial endangerment to
public health, welfare, or the environment. As such, the proposed response action set forth in this
action memorandum should be implemented to abate the threats presented.
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V.. | PROPOSED ACTIONS AND ESTIMATED COSTS

A.  Proposed Action

1.

Proposed Action Description

- The Removal Action proposed for the Site is designed to mitigate the imminent and substantial
threat posed to the public health, welfare, and the environment by removing and or stabilizing the
lead contaminated soils, sediments, and debris on Site and in the adjacent creek bed. It-will also
determine the extent of the PCB contamination and either stabilize or remove it from the Site. -
Unless otherwise specified by ATSDR, cleanup actions will be performed where lead is found in
concentrations above 400 ppm. This number was selected to bc protecnve of human health and
the ecological health of the creek and river,

The proposed Removal Actlons fisted below descnbe removal actions that need to be conductcd
.The actions proposcd for this Action Memorandum are as follows:

L

L.

 Determine, through sdmpling, the extent of lead and PCB contaminated soils,

- Mobilize environmental cleanup contract personnel and technical assistance

personnel to the Site. Mobilize cleanup equipment as determined by the OSC to
include equipment suitable for removing and staging contaminated soils. -

Restrict access to the Site' by repairing the damaged fence on the western side of -
the site, and by repairing the damaged gates on all portions of the Site. Following

- a thorough characterization, implement warning signs and physical boundaries

such as caution tape and/or fencing to delineate and restrict access to all areas of
surface contamination, both on-property and oﬁ'—property through the actions listed
below.

~

sediments and/or debris in both on-property and off-property areas, including the -
Jennings Randolph Bridge property and the Marks Run tributary. This will include
performing a detailed characterization of the lead contamination on Site using X-
Ray Fluorescence technology followed by confirmatory laboratory analyses with
appropriate quality control. A guideline of 400 ppm lead will be used in '
accordance with ATSDR guidance.

Determine the extent of PCB contamination by on-site field PCB test kits followed
by confirmatory laboratory analyses with appropriate quality control. A guideline
of 10 ppm will be used in accordance with the EPA PCB spill cleanup policy rule
40 CFR §761.125(c)(4)(v).

Sample for the presence of additional contaminants associated with pottery
manufacturing using EPA approved laboratory analyses. Sample results will be
compared to current Removal Action Guidelines. Removal Action Guidelines
include the use of Emergency Removal Guidelines (“ERGs™), which are generated
from the EPA Region III Risk-based Concentration Table, whlch assigns health
based benchmarks to various potential contaminants. ,

AR100063



A

VIIL

IX.

2

Excavate and remove lead contaminated surface soils and debris that test positive
for concentrations of 400 ppm or higher. Excavate and remove PCB contaminated
surface soils if they test positive for 10 ppm PCB or higher. Excavate and remove
surface soils containing additiona! contaminants which prove to be present at or

" above Removal Action Guidelines. Excavation will be conducted to a maximum
depth no greater than two feet below the native ground surface.

| Stage, remove and disposé of contaminated soils off-site in accordance with
CERCLA Section 121(d)X3).

Institute engineering controls to ensure that the hillside on the southwestern and
northern boundaries of the Site are stabilized and to prevent erosion on the
southwestern and northern boundaries of the Site. The degree of engineering
contro} implementation will be contingent upon the three dimensional volume of
waste material contamination present which is yet to be determined. Engineering
controls will be used in lieu of excavation where the depth of contamination
exceeds two feet, or if the total amount of contaminated soil exceeds 5000 cubic
yards. Implement Post-Removal Site Controls and institutional controls to prevent
future disturbance, such as excavation, of areas where contamination remains at
depths greater than two feet below the native ground surface. :

: Following removal and off-site disposal of contamination, cover areas where

" contamination was removed with clean soil, coir logs and /or matting, rip rap or - -

‘other appropriate fill materials. The cover will be used to-prevent direct contact
with soil and/or debris below the surface that may contain lead, PCBs, or
additional contaminants associated with pottery manufacturing, at or above
Removal Action Guidelines. In areas where lead contamination will remain below
the surface, place a barrier, such as filter fabric or liner, over the contamination
prior to the placement of clean fill to prevent exposure to these areas.

Ré-vcgetate_aﬁ‘ected areas with appropriate indigenous plants and/or seeds. Restore
the surface features to pre-existing conditions as appropriate. -

Demobilize equipment.

- Contribution to Remedial Performance

The actions proposed herein are consistent with accepted removal practices. These actions are
expected to abate the threats that meet the NCP removal criteria, The actions proposed are

congistent with any long term or remedial action that might be necessary at the Site.

3.

Compliance with Applicable and Relevant and Appropriate Requirements

" (ARARs)

- The proposed Removal Action set forth in this Memorandum will comgly with applicable or
relevant and appropriate environmental and health requirements, to the extent practicable,
considering the exigencies of the situation. On August 18, 2003, the OSC contacted the WVDEP

8
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Division of Waste Managemeut via telephone and letter Thc OSC informed the WVDEP that a
removal action was planned for the 8" and Plutus Streets Pottery Site and requested that the
WYVDERP identify the ARARs and subsequently supply them to the OSC, The OSC has followed

- up with a second letter dated January 23, 2004, requesting that the State ARARS be identified
by January 27, 2004. In a subsequent phone call to the WVDEP Chief of Compliance, the Chief
confirmed that he would supply the requested information. These should be forthcoming in the
near future. The OSC will continue to work with the WVDEP to identify those ARARSs that do
apply to this action and will comply with them to the extent practicable.

This proposed Action Memo complies with the EPA Toxxc Substance and Control Act (TSCA)
PCB spill cleanup policy rule 40 CFR Part 761. Based on a standard health consultation with the
Agency for Toxic Substances and Disease Registry (ATSDR) in coordination with the West
Virginia Department of Health and Human Resources (WVDHHR), a lead gmdelme of 400 ppm
will be unplcmented

B. | Estimated Costs

Extramural Costs '

Regional Removal Allowance Costs . ~ $690,000
10% Contingency ' : 69,000
Other Extramural Costs Not Funded From the Regional Allowance
Total START : $195,000
Total Contract Lab Program (CLP) : 15,000

~
!

Total Extramural _
TOTAL ESTIMATED PROJECT CEILING ~ $969, 000

t
V1. EXPECTED CHANGE IN THE SITUATION SHOULD NO ACTION BE TAKEN
OR ACTION DELAYED

If the actions described in this Action Memorandum are not conducted, there would be a
continuing potential threat to human health and the environment. Lead, which is a hazardous:
substance, will continue to be exposed on the surface of the Slte PCBs, another hazardous
substance, while hot antiéipatad to éxist in large quantities at the Site]"will also be'éxposéd:
Substantial release of hazardous substances into the environment may occur. These potentxal
releases pose a significant threat to the human populauon of the area and a threat to the waters of
the Marks Run and the Ohio River.

VIL. OUTSTANDING POLICY ISSUES
There are no outstanding policy; issues related to the proposed Removal Actions at this Site.
VL ENFORCEMENT STATUS

. ¥ : .
‘The OSC has provided the Removal Enforcement Section with information relative to the Site.
Currently, there are no known potentially responsible parties (“PRP”) for the Site cgpable of

9
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implementing this action. The total EPA costs for this Removal Action based on full-cost
accounting practices that will be eligible for cost recovery are estimated to be $1,548,649.80.
This total amount is the sum of direct and indirect costs. Indirect costs are calculated as a
proportion of dlrect costs. See the Attached Confidential Enforcement Addendum (Attachment

6).
'IX. RECOMMENDATION

This decision document represents the proposed Remov'al Action for the 8" and Plutus Streets
Pottery Site located in Chester, Hancock County, West Virginia, developed in accordance with
CERCLA, as amended, and not inconsistent with the NCP.

Because conditions at the Site meet criteria for a Removal Actibn as set forth in Section
300.415(b)(2) of the NCP, I recommend your approval of this Request for a Removal Action.
The total estlmated Project Ceiling, if approved, will be $969,000."

APPROVED % ﬁxﬂ—/ DA'fE 3! \ [0 A

Director
Hazardous Site Cleanup Division T

-

N

DISAPPROVED ' DATE
Director '
Hazardous Site Cleanup Division

Attachments:

Site Location Maps

Site Sampling Maps with Site Samplmg Data

Site Photos

ATSDR Health Consultation

WVDHHR WYV Fish Consumption Advisory for the Oth River ;.
Confidential Enforcement Addendum

N

1

cast rate cxpms:d as a percentage of site-specific direct costs, consistent with the full vost accounting methadology effective October 2, 2000. -
' These estimates do not include pre-judgement interest, do not take into account ather enforcement costs, including Department of Jusucc cOsts,

Dlrcct Costs include direct extramural costs and direct mlramu-ral costs. Tadirect Costs are calculated based on an cstimated indirect

and may be adjusted during the course of a removal action. The catimates are for illustrative purposes onty and their use is not intended to create

any rights for responsible parties. Neither the lack of a total cost cstimaie nor deviation of actual total costs from this estimate will affect the
United Statcs’ right to cost recovery, .

10
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8th and Plutus Streets Pottery Site June Sample Data Summary

\

LOCATION|SAMPLE| MATRIX TYPE .| DATE |TIME{Lead (ppm}|Arocior 1260 (pph}*
Swo7 _ | MC0340 | Surface Water Lab QC 6/18/2003117:30] 116 S
SW08 | MC0341 | Surface Water Field Sample  {6/18/2003 15:19!" nd
SW09 | MC0342 | Surface Water | Field Dup of C0340 | 6/18/2003 17:35: 5.4 (k) o )

~ SW10__ | MC0343| Surface Water |  FieldBlank  |6/18/2003 10:30 = e
5801 MC0301 | Soil/Sediment LabQC | 6/18/2003.15:48 587 | 58
5502 | .MC0302 Sofl/§edlrr_‘!ent Field Sample 6/18/2003 16:28 1460 92 .
SS03__: MC0303 | SolliSediment |  Field Sample | 6/16/2003 16:20  56.7 nd
$S04 MC0304 Soil/Sediment Field Sample 6/18/2003. 16:48 1070 33
§S05  MC0305 | Soil/Sediment | . Fleld Sample | 6/19/2003 14:45. 30300 _

SS06 . MC0308 | Soil/Sediment Field Sample | 6/19/2003:13:51. 2450

$S07 | MCQ307 | Soil/Sediment Field Sample  16/19/2003:14:22° 11000 -

SS08 ' MC0308 | Soil/Sediment | Fleld Sample | 6/12/2003 14:08. 2960

Ssag MCQ0309 | Soil/Sediment Field Sample  |6/19/2003; 14:51 5520 _
S510  : MC0310; Soil/Sediment Fleld Sample_ | 6/19/2003:11:45 22300 |

SS11 | MC0311]| SoiSediment Field Sample | 6/19/2003;11:45. 8050 !

_S812 MC0312 | Soil/Sediment |  Field Sample - |6/19/2003|11:30° 2190 | 250
5813 i MC0313 | Soll/Sediment Fieid Sample_ | 6/17/2003}11:05. 742 | 36
§514__: MC0314!| Soil/Sediment|  LabQC - |6/17/2003'10:00 = 31.7 . .
§815 : MCO0315] Soil/Sediment Field Sample | 6/17/2003] 13:52 592 ! .36
5516 ' MC0316| Soil/Sediment Field Sample 6/17/2003!13:40. - 1880 |

"S§517 ; MC0317 | Soil/Sediment Field Sample 6/19/2003: 09:50° 119 43

| SS18 __MGC0318| Sol/Sediment | Field Sample | 6/17/2003] 11: 13} 655 680
SS819 | MC0319| Sol/Sediment | _Field Sample | 6/17/2003 11 33 1500 o
§S20 | MC0320 | Soil/Sediment | - ~ Field Sample | 6/17/2003 14:15 is¢ ¢ .93

- §S21 | MC0321 | Soil/Sediment |  Field Sample 6/17/2003|14:361 748 1 _1o
§822 | MC0322 | Soll/Sediment Field Sample  [6/17/2003] 14:53; 559 s 110 .
8823 | MC0323 | SoillSediment | - Field Sample | 6/17/2003|15:28] ~ 825 21000+ |

. 5524 | MC0324 |: SollSediment |. ~ Field.Sample. . |6/17/2003|15:34} .. 6090 . |. L2000+ )

 §S28 | MC0329 | Soil/Sedimsnt | Field Dup of 00301 6/18/2003[15:550] ' _ 633 . 48"
$529 MC03301]. Soil/Sediment | Field Dup of C0314 8/17/2003|09:55] - 38.1 N o
| SS30 - M00331 SoxUSedxment Fleld Dup of 00321 6!-17/2003 14'38 ..1020 |

“"All PCB results should be considered eshmated as most wera gualiﬂad "J'

v
P
10/21/2003 TDD# SW3-02-09-0005

AR100071



ATTACHMENT 3

~ AR100072



8" and Plutus Streets Pottery Site
TDD# SW3-02-09-0005

- DATE: 18 June 2003
- PHOTO BY: Region I1I START

DESCRIPTION:  Phato of sample baing «
staged near the center of the site.
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8™ and Plutus Streets Pottery Site
TDD# SW3-02-09-0005 :

DATE: 12 May 2002. - -
' PHOTO BY: Region 11l START

|

DESCRIPTION:  Photo of ceramic waste debris pile located on the west side of the
site partially covering the Rt. 30 hridge parcel. .
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8": and Plutus Streets Pottery Site

: : B TDD# SW3-02-09-0005

DATE: - 17 May 2002
PHOTOBY:  Region Il START

DESCRIPTION:  Photo of waste debris and oil well located on west side of site.
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8™ and Plutus Streets Pottery Site
TDD# SW3-02-09-0005

DATE: - 17May2002 | \
PHOTO BY: ‘Region 11T START | |
DESCRIPTION_: Photo shows extent of graffiti which indicates the frequent

presence of trespassers.
¢ . .
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8" and Plutus Streets Pottery Site
TDD# SW3-02-09-0005

DATE:
PHOTO BY:

DESCRIPTION:

17 May 2002
Region III START _ ’

Photo shows area of facility property used for recreation by the
tenants of the on-site office building. '
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8" and Plutus Streets Pottery Site
TDD# SW3-02-09-0005 _ \

DATE: 9 May 2003

PHOTO BY: Region I1I START

¥

DESCRIPTION:  Photo shows the extent of ceramic molds and debris staged inside
the main facility building. )
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West Virginia Fish Consumption Advisories

Page 1 of 2

S . .

| WV - DHHR - BPH - OEHS - FISH

. S ' . DHHR Site Search - DHHR Site Map |

Yons a?hon
A&w;»one.%"—-«

WYV Fish Consurhption Advisories

Current Fish Advisorles

General Info

Current Fish Advisories
G‘eneral Advisary Info

Advisories Frequently Asked
Questions

Updated Shenandoah R:ver
Advisory

EPA & FDA Mercury Advice

WYV Sportfish Consumption —
Advisory

EPA-The National Usting of Fish
and Wildiife Advisories {NLFWA)

mxmcm&
Healthg,
@ Humian

Rcﬂsonrces

Y

http://www.wvdhhr.org/fish/current.asp

Consumption Advice
Stream/Advisory Area Contaminant Species Affected |
- " (1 meal=1/2Ibof
j fish)
smalimouth bass,
largemouth bass,
sauger 1 meal/week
PCBSs, white bass,
A o *Dioxin hybrid striped bass, | -
. & freshwater drum 1 meal/month
Ohio River,
Entire length in WV * Mercury . N
flathead catfish,
channel catfish under
17* long 6 me_als/year
o
*Contaminant not-
detected in ail
sections '
carp,
N
channel catfish more
than' 17 long DO NOT EATY
Kanawha River and
backwaters,
: : carp, ' :
from 1-64 bridge in Dunbar to P DO NOT EAT:
the Ohio River
catfish,
Dioxln .
AND ’ . .
) suckers, - | { meal/month
Pocatalice River, lower two )
miles, hybrid striped bass
10/23/2003
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West Virginia Fish Consumption Advisories S : Page20f2 -

{ ANO
Al} other fish spedes
Armour, Manlia, and Heizer :
Creeks '
arp'
suckers,
Shenandaah Rivec, . .
PCBs channel atfish 's CONOT EATY
Entire tength in WV .
I ’ .
All gther fish species 1 meal/month
Potomac River,
Entire length In WV
— AND . Dioxin non-sport fish
North Branch of Potemac R, (suckers, etc.) DO NOT EAT!
From Luke MD to mouth
i carp,
Fat Fork Creek, Roane Co.
PCBs Suckers,
Entire jength ' ' .
channgl catfish DO NOT EAT
/
/' 5
wv > DHHR > OEHS » FISH
~
h ¢
\
¢
http:/fiwww.wvdhhr.org/fish/current.asp 10/23/2003
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Name: Lora Siegmann Werner
LOG #:

. ATSDR Record of Activity
UID #: 1lkw9 Date: B8/18/03 Time:_3:00 am _ pm X
Site Name: 8'" and Plutus Pottery Site City: Chester Cty: Hancock State: WV
CERCLIS #: Cost Recovery #:___- Region: 3 : .

_Site Status: (1) _ NPL x Non-NPL _ RCRA _ Non-Site specific _ Federal
(2) x Emergency Response_  Remedial _ Removal__ Other: .
B ‘Activities
_ Incoming Call _ Public Meeting 1 Health Consult _ Site Visit
_ Outgoing Call _ Other Meeting _ Health Referral _ Info Provided
1 Conference Call _ Data Review _ Written Response _ Training
Incoming Mail _ Other L

Requestor and Afflllatzon Marjorie Easton, EPA QSC
Cantacts and Affiliation

Alrena Lightbourn BPH
! Program Areas -
_ Health Assessment  _ Health Studies _ Tox Info-profile
_ Worker Health _ Petition Assessment _ Health Survellnc
_ Tox Info-Nonprofile _ Admin _ Emergency Response
._ Disease Registry _ Subst-Spec Research _ Other (Technical Assist)
x Health Consultation _ Exposure Registry _ Health Educaticn

Narrative Summary: _ .
Oon 8/15/03, OSC Easton provided soil, surface water, and sediment sampling results for the 8%

and Plutus pottery site in Hancock, WV for ATSDR’'s review. This is a ~ 9 acre site that
operated as a pottery manufacturer from 1900-1981. EPA found very high levels of lead in
surface soils throughout the property and in adjacent areas. There were also a limited number
of samples showing detections of 1260 Arochlor PCB, probably from some electrical transformers
that were left on the site. The site is partially fenced. However, the site access gates have
been open or missing during site visits, and an old facility office within the site boundaries
is being used as a residence. There was evidence that children may be living in this onsite
residence. The site is algo located across the street from a 32-unit apartment complex.

On the southwest portion of the site are large piles of pottery shards. Some of the highest

" levels of lead were discovered in _this area. The piles are vegetated and located on the
southeast side of the property. Heavy ceramic chunks are located on the piles and the material
is not alr borne. The piles have not been fully defined as the vegetation was not completely
cleared. These piles are located on a steép embankments that trail directly into the Ohio
River. All of the runoff from the site eventually reaches the Ohio River. All of the nearby
residents are on municipal water. However, the Ohio River is a source for downstream water
supplies and is used as a recreation area. :

I reviewed these results with the toxicologist from WV BPH, Alrena Lightbourn. We agreed that
these levels of lead surface soil contamination are of high concern because they are accessible
to residents, including children. We also had some concerns about the levels of PCBs found

onsite,

Action Regulred(Recommendatlons(Info Provided :

. EPA should take immediate efforts to reduce access to and limit further spread of the most
“heavily contaminated surface soil and piles of pottery shards. This is of particular
concern for the areas of lead contamination closest to the facility building belng used as a
residence and the nearby apartment complex.

. Information should be provided to the nearby residents about the contamination and how they
can take steps to reduce their families’ exposure by limiting tracking in, encouraging
handwashing, etc. They should also be provided information about blood lead testing. WVBPH
and ATSDR will work with the local Hancock County Health Department to implement this
‘recommendation. '

. EPA should consider the possibility that fish may be contamlnated with PCBs from this site.

. EPA should evaluate whether groundwater beneath this site is also contaminated, and confirm
that no private wells are in use near the site. o

Enclosures: Yes ( ) No (x); HAZDAT entry: Yes { } No ( x)
Signature : Date:
cC: J. Reyes

C. Walters |

file

/ . PAGE 1
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EXHIBIT D |
(EPA REGION III RISK-BASED
CONCEN TRATION TABLE)
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION Il
1650 Arch Street
Philadelphia, Pennsylvania 19103

_SUBJECT: "Risk-Based Concentration Table

FROM: Jennifer Hubbard, Toxicologist
Technical Support Section (3HS41)

Td: . RBC Table Users

DATE: - April 14, 2004

. Attached is the EPA Region 111 Risk-Based Concentration (RBC) Table, which we
prepare and post periodically:for all interested parties. The Table’s current web address i is’
http://www.epa.gov/reg3hwmd/risk/human/index.htm

For questions about the Table, please consult this memo. You can also consult the RBC
Table companion documents, such as the Technical Background Document and Frequently
Asked Questions, that are posted on the website. If you don’t find the answer there, and your
question is about risk assessment or the science behind the RBCs, you can reach me at
hubbard.jennifer@epa.gov or 215-814-3328. For technical difficulties in reading, displaying, or
downloading the table from the web, please contact piernock.andrea@epa.gov . :

BASIC INFORMATION

The RBC Table contains Reference Doses (RfDs) and Cancer Slope Factors (CSFs) for
400-500 chemicals. These toxicity factors have been combined with “standard” exposure
scenarios to calculate RBCs--chemical concentrations corresponding to fixed levels of risk (i.e., a
‘Hazard Quotient (HQ) of 1, or lifetime cancer risk of 1E-6, whichever occurs at a lower '
concentration) in water, air, fish tissue, and soil. The equations and the exposure factors are:
shown in the RBC Table companion memo, the Téchnical Background Document.

_ The Region 11 toxicologists use RBCs to screen sites not yet on the NPL, respond rapidly
to citizen inquiries; and spot-check formal baseline risk assessments. The primary use of RBCs
is for chemical screening during baseline risk assessmeént (see EPA Regional Guidance
EPA/903/R-93-001, “Selecting Exposure Routes and Contaminants of Concern by Risk-Based
Screening’’). The exposure equations come from EPA’s Risk Assessment Guidance for
Superfund (RAGS), while the exposure factors are those recommended in RAGS or
supplemental guidance from the Superfund program. The attached Technical Background
Document provides specific equations and assumptions. Simply put, RBCs are like risk
assessments run in reverse. For a single contaminant in a single medium, under standard default
exposure assumptions, the RBC corresponds to the target risk or hazard quotient.
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RBCs also have several important limitations. Specifically excluded from consideration
are (1) transfers from soil to air, (2) cumulative risk from multiple contaminants or media, and
(3) dermal risk. Additionally, the risks for inhalation of vapors from water are based on a very.
simple model. whereas detailed risk assessments may use more detailed showering models.
Many RBCs arc also based on aduit risks. For more information abofit children’s risks, see th
Technical Background Document and Frequently Asked Question #12. Furthermore the toxxcny
information in the Table has been assembled by hand and (despite extensive checking and years
of use) may contain errors. It’s advisable to cross-check before relying on any RfDs or CSFs in
the Table. If you note any errors, please let us know.

It is important to note that, at this time, the Table uses inhalation RfDs and CSFs rather.

~ than RfCs (Reference Concentrations) and inhalation unit cancer risks. This was initially done
because the latter factors incorporate exposure assumptions and were ostensibly based on
residential adults. Because risk assessors needed to evaluate risks for many types of scenarios,

the factors were converted to the more traditional RfDs and CSFs. Unless otherwise indicated in
the toxicity-factor source, the assumption was that RfCs and unit risks should be adjusted bya
70-kilogram body weight and a 20 m*/day inhalation rate to generate the RfDs and CSFs. In fact,
for adults, the use of an inhalation RfD vs. an RfC does not typically change the risk estimate
'significantly. :

Many users want to know if the RBCs can be used as valid no-action levels or cleanup
levels, especially for soils. The answer is a bit complex. First, it is important to realize that the
RBC Table does not constitute regulation or guidance. and should not be viewed as a substltute
for a site-specific risk assessment. For sites where -

A single medium is comammated o j
A single contaminant contributes nearly all the health risk;

Volatilization, dermal contact, and other pathways not included in the RBCs are not
expected to be significant; _

The exposure scenarios and assumptions used in the RBC table are appropriate for the
site;

The fixed risk levels used in the RBC table are appropriate for the site; and

Risk to ecological receptors is not expected to be significant;

the RBCs would probably be protective as no-action levels or cleanup goals. However, to the
extent that a site deviates from this description, as most do, the RBCs would not necessarily be

appropnate

To summarize, the Table should generally not be used to set cleangp or no-action levels
" at CERCL.A sites or RCRA Corrective Action sites, to substitute. for EPA guidance for preparing .
baseline risk assessments. or to determine if a waste is hazardous under RCRA.

FEATURES OF THE TABLE

The RBC Table was originally deve_loped by Roy L. Smith, Ph.D., for use by risk
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assessors in the Region III Snperfund program. Dr. Smith is no longer with Region III, and the
Table continues to evolve. The following features of the table should be noted; some of the
current features differ from those of past versions of the RBC Table.

WHAT’S NEW THIS UPDATE - s

Table users may notice a new source code on the table, “P.” This indicates pfovisional '
peer-reviewed toxicity values from the EPA database located at http://hhpprtv.oml.gov/

OTHER FEATURES AND HISTORICAL CHANGES

As usual, updated toxicity factors have been used wherever available. However, because

. IRIS and provisional values are updated more frequently than the RBC Table, RBC Table
users are ultimately responsible for obtaining the most up-to-date values. The RBC Table
is provided as a convenience, but toxicity factors are compiled from the original sources
and it is those original sources that should serve as the definitive reference.

Many-provisional values have been withdrawn or updated recently. Also, Region III has
continued to prune “W” values, which usually represent numbers withdrawn from IRIS or
HEAST. As a result, the following chemicals have been deleted from the RBC Table
until new recommended values are available: bntylk;enzenes crotonaldehyde dicofol,
dimethylamine, dimethylhydrazines, 2-hexanone, methylhydrazine, nitric oxide, mtrogen
dioxide, 4-nitrophenol, n-propylbenzene, and thallic oxlde :

Please note that the “industrial s0il” numbers were changed on the April 2003 RBC Table

. to reflect the higher soil ingestion rate of the outdoor worker. This is consistent with the
new draft SSL Guidance and with. the practice in other regions, as well as providing for
addmonal protection of workers. -

Changes to the table since the last semi-annual version have been marked with asterisks
SRR ---'-Changes may involve a corrected CAS number or a correction in the VOC status, a
-'chang in: the SSL or changes of Rﬂ)s and CSFs :

A note about nitrate and nitrite has been added to the Altemate RBC Table These

. chemicals can affect the special subpopulation of infants, and the tap water RBCs for
noncarcinogens are typically based on adult exposure. Therefore, altérnate RBCs may be
warranted for populatlons that include infants.

RBCs are not rounded to1E6 ppm, as they were in some earlier versions of the Table.
For certain low-toxicity chemicals, the RBCs exceed possible concentrations at the target
risks. In such cases, Dr. Smith rounded these numbers to the highest possible =
concentration, or 1E6 ppm.’ This type of truncation has been discontinued so that Table
users can adjust the RBCs to a different target risk whenever necessary. For example,
.when screening chemicals at a target HQ of 0.1, noncarcinogenic RBCs may simply be
divided by 10. Such scaling is not possible when RBCs are rounded. Users who are
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mterested in truncation can also consult the Soil Screemng Guidance for a discussion of
“Csat,” the saturation’ concentratlon

At Region Il Superfund sites., noncancer RBCs are typically adjusted downward to
correspond to a target HQ of 0.1 rather than 1. (This is done to ensure that chemicals with
additive effects are not prematurely eliminated during screening. Note that the RBCs
displayed on the table are shown at an HQ of 1; to arrive at the RBC at 0.1, data users
must do the conversion themselves.) However, some chemicals have RBCs at HQs of 0.1
that are lower than their RBCs at 1E-6 cancer risk. In other words, the screening RBC
would change from carcinogenic to noncarcinogenic. A feature of this Table is that these
chemicals are now flagged with a “!” symbol. Therefore, assessors screening with
adjusted RBCs will be alerted to this situation. See the companion attachment to the
RBC Table, “Altemate RBCs,” for alternate values for <“!”” RBCs.

-Earlier versions of this Table'included a substitution of inhalation toxicity factors for oral
factors whenever oral factors were unavailable (this applied only to groundwater and air,
but not soil or fish). This practice was discontinued in order to minimize the uncertainty
associated with such a conversion. The discontinuation of this practice did not
significantly decrease the number of avajlable RBCs.

The criterion for “VOC status” is in accordance with RAGS Part B: chemicals with.
Henry’s Law constants greater than 1E-5 and molecular weight less than 200 are marked
as VOCs.

Earlier versions of this Table included soil screening levels (SSLs), when those values
were available in draft form. Since the finalization of the SSL Guidance, risk assessors -
are urged to consult the final SSL Guidance directly. However, for generic use in Region
11I, the table now contains soil-to-groundwater SSLs in accordance with the new
guidance. For more information, see the Region IIl memo on SSLs, or consult the
national SSL guidance directly (Soil Screenirig Guidance: User s Guide, April 1996,

May 1996; EPA/540/R 95/128; as well as Su gglementa) Guidance for Developmg Sox
Screening Levels for Superfund Sites, Peer Review Draft, March 2001 OSWER 9355.4-

24). | | o

You may notice there are two rows for uranium, one reflecting the IRIS (EPA consensus)
" value and the other reflecting a more recent, but provisional, value. Region III has shown
both on this table, rather than choosing one over the other, to give Table users as much
information as possible. ' ' :

Vinyl chloride is handled differently from most other chemicals because of the unique

aspects of its slope factor derivation. Readers are referred to the memo, Derivation of .
Vinyl Chloride RBCs, which is a companion document to this RBC Table: '
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MARSH

' CERTIFICATE NUMBER
- NYC-002197360-01

LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLANS

THIS IS TO CERTIFY THAT POUCIES OF INSURANCE DESCRIBED HEREIN HAVE BEEN ISSUED TO T™HE N
NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT _OR OTHER DOCUMENT WTH RESPECT TO WHICH THE CERTIFICATE MAY BE ISSUED OR MAY
PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREN IS SUBJECT TO ALL THE TERMS, CONDITIONS AND EXCLUSIONS OF SUCH POLICIES, AGGREGATE

PRODUCER THIS CERTIFICATE I8 ISBUED AS A MATTER OF INFORMATION ONLY AND CONFERS
MARSH USA INC. NO RIGHTS UPON THE CERTIFICATE HOLDER OTHER THAN THOSE PROVIDED IN THE
- ATTN: DENISE HART-HOUSTON POLICY. THIS CERTIFICATE DOES NOT AMEND, EXTEND OR ALTER THE COVERAGE
Denise.D.Hart-Houston@marsh.com AFFORDED BY THE POLICIES DESCRIBED HEREIN.
200 CLARENDON STREET
BOSTON. MA 0211 COMPAP_JIES AFFORDING COVERAGE
617-421-0290 (PH)IG17-421-0344 FAX COMPANY ~ .
575761-ALL- ‘ A ZURICH AMERICAN INS.CO
INSURED COMPANY )
ENSR CORPORATION B  STEADFAST INSURANCE COMPANY
ENSR INTERNATIONAL CORP.
2 TECHNOLOGY PARK DRIVE COMPANY
WESTFORD, MA 01886~ c
_ COMPANY
o
COVERAGES S - This' cemﬁcate supersedes and leplaces any pnavaouslyis L2

POLIC‘I PERDD NDDATED

S TYPE OF INSURANCE- o i POLIGY NUMBER ) r :ﬂ:’:j:';::%‘ s (f";:,':;‘;'y")" LTS
GENERAL LIABILITY GENERAL AGGREGATE $ 2,000,000
“[X ] COMMERCIAL GENERAL LIABRITY . PRODUCTS - coMpoPacs |$  © 2,000,000
AL T ciamsmace occur {GLO 3739374-04 03/31/04 -loaBos PERSONAL 8 ADVMNJURY _ | $ 2,000,000
| | OWNER'S & CONTRACTOR'S PROT ' : EACH OCCURRENCE $ 2,000,000
: FIRE DAMAGE {Anyone firs) | $ 50,000
] MED EXP (Any one person) __| 5,000
gcuoaue uaBiLITY 7 COMBINED SINGLE LIMIT $ 1,000,000
| X_{ ANy AuTo . . o : _
A r——‘ ALL OWNED AUTOS BAP2297676'08 (AOS) 03’31/04 03131105 BODLY INJURY s
: L__1 SCHEDULED AUTOS BAP5224854-03 NA) 0 03/31/04 03/31/05 (Per pe_mon)
X | HIRED AUTOS TAP2155923-09 (TX) 03/31/04 03/31/05 BODLY INJURY
T (Per accident) $
| X_| NON-OWNED AUTOS
— PROPERTY DAMAGE $
- | GARAGE LIABILITY AUTO ONLY - EAACGIDENT | $-
ANY AUTO OTHER THANAUTO ONLY: |-
- $
- EACH ACCIDENT
_ AGGREGATE | $
EXCESS LIABILITY _ EACH OCCURRENCE $ - 2000,000
‘B | X | umereLLA Form SUO 3826387-02 03/31/04 03/31/05 AGGREGATE $ 2,000,000
OTHER THAN UMBRELLA FORM ] ) RETAINED LIMIT $ 10,000
WORKERS COMPENSATION AND WCS ofAT: —
EMPLOYERS' LIABILITY X | ToRviMYS 1R R
A o WC 5224737-03 03/31/04 03/31/05 EL EACH ACCIDENT $ 1,000,000
THE PROPRIETOR/ - INCL . ' EL DISEASE-POLICYLIMIT | $ 1,000,000
PARTNERS/EXECUTIVE .
QFFICERS ARE: EXCL EL DISEASE-EACH EMPLOYEE| $ 1,000,000
oF PROFESSIONAL LIABILITY
A (E&O COVERAGE PEC 820642909 03/31/04 03/31/05 $1MM OCCURRENCE/$2MM AGGREGATE
Prof. Environmental Consultants ; POLLUTION LIABILITY _
$2MM OCCURRENCE/$4MM AGGREGATE

DESCRIPTION OF OPERATIONS/LOCATIONS/VEHICLES/SPECIAL ITEMS

NEWELL HOLDINGS DELAWARE, INC.; HANS DIETZ APARTMENTS AND ROCK SPRINGS ENTERPRISES ARE NAMED AS AN ADDITIONAL INSURED
AS REQUIRED BY WRITTEN CONTRACT, BUT LIMITED TO THE OPERATIONS OF THE NAMED INSURED.

‘CERTIFICATE HOLDER" - K
R :

NEWELL HOLDINGS DELAWARE, INC.
10 B GLENDALE PARKWAY
ATLANTA, GA 30328

CANCELLATION

SHOULD ANY OF THE POLICIES DESCRIBED HEREN BE CANCELLED BEFORE THE EXPIRATION DATE THERECF,
THE INSURER AFFORDING COVERAGE WILL ENDEAVOR TO MAL ___3() DAYS WRITTEN NOTICE TO THE
CERTIFICATE HOLDER NAMED HEREIN, BUT FAILURE TO MAL SUCH NOTICE SHALL IMPOSE NO OBLIGATION OR
LIABRLITY OF ANY KIND UPON THE INSURER AFFORDING COVERAGE, TS AGENTS OR REPRESENTATIVES, OR THE
ISSUER OF THIS CERTIFICATE. .

MARSH USA INC,
py: Edward R Ford

- . ARlOOlOO
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